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J. Y. Interpretation N0.693 ( December 9, 2011 ) =

ISSUE: 1.The offering prices of call (put) warrants are not income aris-
ing from securities exchange.
2.Capital loss arising from the exercise of rights or hedging
shall not be deducted from taxable income. Are the above
opinions constitutional or not ?
RELEVANT LAWS:
Article VII and Article XIX of the Constitution of the Repub-
licof China (& %= i~ %+ 4 i) ; JY. Interpretation
Nos. 622, 660, and 685 (@ 2 B3 %> - 25~ %= = (
B~ % N T B2 ) 5 Articles 4-1, 24-1, 24-2-(1) of the
Income Tax Act (T L% % 2 if2 - ~ % = - w if % -
B~ % - LwifE2 - % - 38 ) ; Point 2 in Points of Atten-
tion for Securities Exchange Tax Statute ( 3 % < % f if i
%3 R F I % - B ) ; Clause 2-2 of the Guidelines for
Handling Applications of Call (Put) Warrants by Issuers ( %
FAY g (&) BEARIZER Y - By - )
Ministry of Finance Letter Tai-Cai-Shui No. 861922464 of De-
cember 11 1997 (p4pc3ne Ea @A L2 &L -7 L - g &
Mfis A= -4 = -2 = 2535 ) ; Ministry of Finance[’s]
Letter [of] Tai-Cai-Shui No. 861909311 dated July 31, 1997
(Revoked under Ministry of Finance Letter Tai-Cai-Shui No.

* Translated by Roger K. C. Wang.
** Contents within frame, not part of the original text, are added for reference purposes only.
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HOLDING: The first section
of the Ministry of Finance Letter Tai-
Cai-Shui No. 861922464 of December
11, 1997 specifies that, “[the] proceeds
paid to the issuers of call (put) warrants
for issuing the instruments are premium
income[s]”, meaning that the proceeds
from the issuance of the instruments are
premium income[s], not securities ex-
change income, thereby [the] Article 4-1
of the Income Tax Act shall not be ap-

plicable, and this is not in defiance of the

doctrine of the legal foundation of taxa-
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tion under Article XIX of the Constitution
of the Republic of China.

It is stated in the same document
that, “after issuing call (put) warrants, the
issuers may have capital gains or capital
losses from [the] securities transactions
at the time the investors elect to exercise
their rights of selling or buying the under-
lying stocks and these shall be recognized
for income or loss pursuant to Article
4-1 of the Income Tax Act”. The Min-
istry of Finance letter Tai-Cai-Shui No.
861909311 of July 31, 1997 also states
that, “If the bearers of the call (put) war-
rants elect to seek settlement in cash at a
particular point of time or at maturity...
they shall be exempted from the levy of
income tax as suggested in the aforemen-
tioned Income Tax Act.”. This is not in
defiance of the doctrine of the legal foun-
dation of taxation under Article XIX of
the Constitution of the Republic of China,
nor in defiance of the principle of equity
under Article VII of the Constitution of
the Republic of China.
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REASONING: According to
Article XIX of the Constitution of the

Republic of China, the people are obliged
to pay tax according to law. This refers
to the state assigning people the obliga-
tion in taxation or preferential treatment
of waivers or reductions in tax payment
under law whereby the subject of taxa-
tion, the object of taxation, the relation
between the subject and object of taxa-
tion, the tax base, tax rate, and the method
of tax payment and the time of payment
and other components of taxation shall be
defined by law. However, the competent
authority may cite applicable laws within
their jurisdiction with proper interpreta-
tion within their authority. If the interpre-
tation of law by the competent authority
is made in compliance with the principles
of the Constitution and related legislation
and the general method of the interpreta-
tion of law is duly observed, this does not
defy the principle of the legal foundation
of taxation (See J.Y. Interpretation Nos.
622, 660, and 685).

The issuance of call (put) warrants

approved by the competent authority shall
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be referred to the securities issued by a
third party whereby the bearers of such
securities may exercise their right under
the securities within a specific period or
at maturity to buy or sell the underlying
securities from the issuers at the exer-
cise price, or to close the deal with cash
settlement for a spread (Clause 2-2 of the
Guidelines for Handling Applications of
Call (Put) Warrants by Issuers.) As such,
call (put) warrants are securities repre-
senting the rights of the bearers to buy
or sell the underlying securities and the
issuers of which are still obliged to debts
under the options specified in the warrants
after the delivery of the securities to the
investors. Obligation in this form is dif-
ferent from the selling of the warrants by
the bearers where the bearers are merely
obliged to deliver the warrants to the buy-

ers.

Whether the income from the issu-
ance of call (put) warrants shall be subject
to income tax or not shall depend on the
definition of “securities exchange” as
stated in Article 4-1 of the Income Tax

Act, that “with effect from January 1,
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1990, securities exchange tax shall be
waived. Accordingly, capital loss from
securities exchange shall not be deducted
from income”. The cause of legislation
for the waiver of the levy of securities
exchange income tax is a simplification of
procedure for the collection of securities
exchange income and for the reasonable
levy of tax. In practice, the Securities Ex-
change Tax Statute has been amended to
move the rate of securities exchange tax
upward thereby waiving the securities ex-
change income tax that should have been
incorporated as parts of the total income
for taxation. According to Article 1-1 of
the Securities Exchange Tax Statute, only
the transactions of securities in circulation
shall be subject to securities exchange tax.
This shows that securities exchange as de-
fined in Article 4-1 of the Income Tax Act
shall be confined to the transactions of se-
curities in circulation. This is the rationale
behind the substitution of Securities Ex-
change Income Tax by the Securities Ex-
change Tax. Transaction of the issuance
of call (put) warrants is different from the
trading of call (put) warrants. As such,

there shall be no such thing as the levy
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of securities exchange tax (Point 2 in the
Points of Attention forthe Enforcement of
Securities Exchange Tax Statute). If there
is any income deriving from the transac-
tion of issuing, income tax shall be levied
and calculated under other requirements
of the Tax Code. According to the first
section of the Ministry of Finance Letter
Tai-Cai-Shui No. 861922464 (hereinafter,
“Letter No. 1”) dated December 11, 1997,
“the proceeds collected by the issuers of
call (put) warrants at the time of issuance
shall be premium income”, meaning that
the issuance price shall be premium in-
come and not securities exchange income.
As such, Article 4-1 of the Income Tax
Act shall not be applied. This is in confor-
mity with the general interpretation of law
and has not added any obligation of taxa-
tion unregulated by law. It is thus not in
defiance of the doctrine of the legal foun-
dation of taxation under Article XIX of

the Constitution of the Republic of China.

Issuers may conduct related securi-
ties transactions after the issuance of the
call (put) warrants for the performance or

prepare to perform (hedge) the obligations
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under the warrants as agreed (hereinafter,
“transaction for performance or hedge),
and may have income. The levy of such
income shall be carried out in accordance
with the Income Tax Act. According to
Article 24-1 of the Income Tax Act, “The
calculation of corporate income shall be
the total revenue of the year net of all
costs and expenses, loss, and applicable
tax, and the remainder shall be taxable
income”, which is the revenue or spend-
ing derived from transactions of perfor-
mance or hedge by the issuers of call (put)
warrants, and shall be included as other
income[s] and expenses for the calcula-
tion of the annual corporate income as
aforementioned for taxation. However,
Article 4-1 of the same law, set forth on
December 30, 1989, holds that securi-
ties exchange income has been regulated
by other rules and the levy of securities
exchange income tax shall cease. Related
securities exchange income after the is-
suance of the call (put) warrants shall not
be stated as taxable income for the levy of
income tax. Accordingly, related capital
loss from securities transactions for the

performance or hedge after the issuance
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of call (put) warrants shall not be deduct-
ed from taxable income. This is the same
as the addition to the first part of Article
24-2-(1) of the Income Tax Act on July
11, 2007 that excluded the application of
the special requirement of Article 4-1 of
the same law. With such a provision, the
issuance of call (put) warrants shall be
interpreted in the same way as the first
part of Article 24-1 which states that the
income from related securities trade shall
be included in the calculation for taxa-
tion and the loss shall be deducted from
regular forms of income. The mid section
of the letter in contention suggests that,
“After issuers have issued the call (put)
warrants, investors may elect to exercise
the rights thereof by selling or buying
the underlying stocks and this may result
in capital gain or loss from securities
exchange, and shall be recognized for in-
come or loss at the time of performing the
obligations and subject to Article 4-1 of
the Income Tax Act”. The Ministry of Fi-
nance Letter Tai-Cai-Shui No. 861909311
dated July 31, 1997 (hereinafter, “Letter
No. 2”) also stated that, “If the bearers of

the call (put) warrants elect to seek settle-
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ment in cash at a particular point of time
or at maturity... they shall be exempted
from the levy of income tax as suggested
in the aforementioned Income Tax Act”
(Revoked under Ministry of Finance Let-
ter Tai-Cai-Shui No. 10000400260 of No-
vember 16, 2011). These norms are not in
defiance of the meaning of the law before
the addition of Article 24-2 of the Income
Tax Act. This is also in compliance with
the general interpretation of law and has
not increased any obligation of taxation,
nor is it in defiance of the doctrine of the
legal foundation of taxation under Article
XIX of the Constitution of the Republic
of China.

No levy of income tax on securi-
ties exchange income is an exception to
the levy of income tax on any income.
The purpose is to substitute one tax for
another and not the realization of taxation
by capacity. According to the middle sec-
tion of Letter No. 1 [and the] issuers of
call (put) warrants as explained in Letter
No. 2 shall be exempted from the levy of
securities exchange income tax pursuant
to Article 4-1 of the Income Tax Act but
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cannot deduct any loss from securities
exchange. Any other individuals and busi-
ness entities that have other securities ex-
change income[s] shall be subject to taxa-
tion under Article 4-1 of the Income Tax
Act and shall not be treated otherwise. As
such, the aforementioned two letters are
not in defiance of the principle of taxation
by capacity nor are they in conflict to the
principle of equity under the Constitution
of the Republic of China.

In this case, the Claimant claimed
that the issuer of the call (put) warrants
which subscribed to the instruments by
itself at the time of issuance should not
substantiate premium income[s] as stated
in the first section of Letter No. 1, and
suggested that the requirement of Article
4-1 of the Income Tax Act and Verdict
Pan-Zi No. 96 of the Administrative Court
(reorganized as the Supreme Adminis-
trative Court) in 1973 are susceptible of
violating the Constitution of the Republic
of China. The statement presented by the
Claimant only argued that the application
of the law and ruling were improper, but

failed to present solid evidence to sug-
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gest the aforementioned letters, regula-
tions, and verdicts were in violation of
the Constitution of the Republic of China.
According to Article 5-1-(2)~(3) of the
Constitutional Interpretation Procedure
Act, the aforementioned claims shall not

be accepted.

Justice Yeong-Chin Su filed concur-
ring opinion.

Justice Ching-You Tsai filed concur-
ring opinion in part.

Justice Chang-Fa Lo filed dissenting
opinion in part.

Justice Mao-Zong Huang filed dis-
senting opinion, in which Justice Pai-Hsiu

Yeh and Justice Su Chen, Beyue joined.

EDITOR’S NOTE:
Summary of facts: According to

Article 4-1 of the Income Tax Act, which
took effect on January 1, 1990, securities
exchange tax shall be waived. According-
ly, capital loss from securities exchange
shall not be deducted from income. Min-
istry of Finance Letter Tai-Cai-Shui No.
861922464 of December 11, 1997 speci-

fied that, “proceeds paid to the issuers of
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call (put) warrants for issuing the instru-
ments are premium|[s] income[s],” and
“after issuing call (put) warrants, the issu-
ers may have capital gain or capital loss
from securities transactions at the time
the investors elect to exercise their rights
by selling or buying the underlying stocks
and these shall be recognized for income
or loss pursuant to Article 4-1 of the In-
come Tax Act”. Ministry of Finance Let-
ter Tai-Cai-Shui No. 861909311 of July
31, 1997 also stated that, “If the bearers of
the call (put) warrants elect to seek settle-
ment in cash at a particular point of time
or at maturity... they shall be exempted
from the levy of income tax as suggested

in the aforementioned Income Tax Act”.

The 13 claimants of this case, in-
cluding Mega Securities, issued call (put)
warrants and declared corporate income
tax for the fiscal year. The National
Taxation Bureau of Taipei held that the
proceeds collected by the issuers of the
call (put) options at the time of issuance
should be recognized as premium inc-
ome, not securities exchange income, with

reference to the aforementioned 2 Let-
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ters, and the capital loss from securities SR BMII . s FHAEER
exchange in hedging should not be de- & > » W &faf > G EHFLo
ducted from taxable income. As such, the

taxation authorities adjusted the income

tax upward and rejected the loss from se-

curities exchange deductible from taxable

income. The claimants objected to the de-

cision and proceeded to administrative ac-

tion, but were overruled. They suggested

that the aforementioned interpretation of

the letters of the Ministry of Finance were

susceptible of violating the Constitution

of the Republic of China, and requested

interpretations. The two issues were filed

in a joint action.



