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J. Y. Interpretation No.692 November 4, 2011  *

ISSUE:  Is Administrative Letter Tai-cai-shui-zi No. 841657896 issued 
on 15 November 1995 by the Ministry of Finance Administra-
tive, reading: "If a taxpayer has children who are over twenty 
years old and are studying at schools in mainland China not 
recognized by Taiwan authorities, the taxpayer may not declare 
such dependants on his/her final consolidated tax return to claim 
tax exemption" unconstitutional ? 

RELEVANT LAWS:
Article 19 of the Constitution J. Y. In-
terpretation No. 620, No. 622, No. 640, No. 674

Item 2, Subparagraph 1, Paragraph 1, Article 17 of 
the Income Tax Act

Article 22 of the Act Governing Relations between the 
People of the Taiwan Area and the Mainland Area

Subparagraph 2, 
Paragraph 1 and Paragraph 3, Article 5 of the Constitutional 
Interpretation Procedure Act.

The Ministry of Finance 
Administrative Letter Tai-cai-shui-zi No. 841657896 dated 15 
November 1995

*   Translated by Nigel N. T. Li and Jeffrey J. F. Li, both attorneys at Lee and Li, Attorneys-at-Law.
**  Contents within frame, not part of the original text, are added for reference purposes only.
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HOLDING: The twice-amended 
Item 2, Subparagraph 1, Paragraph 1, Ar-

ticle 17 of the Income Tax Act, amended 

and promulgated on January 3, 2001 and 

June 25, 2003, reads: "If a taxpayer has 

children who are over twenty years old 

and are being supported by the taxpayer 

for being in school, the taxpayer may 

claim deduction when declaring indi-

vidual consolidated income."  However, 

Administrative Letter Tai-cai-shui-zi 

No. 841657896 ("Letter"), issued on 15 

The Ministry of Education 
Administrative Letter Tai-she-zi No. 27756 dated 30 May 1994

The Ministry of Finance Administrative Letter Tai-cai-shui-zi 
No. 831602325, dated 27 July 1994

.
KEYWORDS: 

In school , tax exemptions for supporting depen-
dents , the principle of taxation by law

, the general principle of legal interpretation
, official degree , the recogni-

tion of academic degrees from the mainland China area
.**
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November 1995 by the Ministry of Fi-

nance, still applicable to date, states: "If a 

taxpayer in Taiwan has children who are 

twenty years old and studying at the uni-

versities in mainland China that are not 

recognized by the Ministry of Education, 

the taxpayer may not claim the tax ex-

emption for supporting dependents when 

filing a final consolidated income tax 

return."  The Administrative letter, which 

limits the scope of the above Income Tax 

Act provisions and creates tax obligations 

not provided in the act, is in contraven-

tion of the principle of taxation by law 

under Article 19 of the Constitution.  The 

Administrative letter shall no longer be 

applied as of the issuance date of this In-

terpretation.

REASONING: By Article 19 of 
the Constitution, all citizens have the duty 

to pay taxes in accordance with the law.  

It means that the State must impose the 

obligation to pay tax or provide preferen-

tial tax deduction or exemption treatment 

to its people based on laws or regulations 

having clear authorization of a given law, 

taking into consideration such conditions 
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as the subject, subject matter, tax base or 

tax rates.  The related interpretations by 

the competent authority shall abide by 

the principles of the Constitution and the 

meanings and purposes of the relevant 

statutes, and comply with the general 

rules of legislative interpretation.  Any 

interpretation that exceeds the scope of 

legal interpretation that creates tax obli-

gations not provided under the statutes is 

forbidden by the principle of taxation by 

law under Article 19 of the Constitution 

(see J.Y. Interpretation Nos. 620, 622, 640 

and 674). 

The twice-amended Item 2, Sub-

paragraph 1, Paragraph 1, Article 17 of 

the Income Tax Act, as amended and pro-

mulgated on January 3, 2001 and June 25, 

2003, reads: The net consolidated income 

of an individual shall be the gross consoli-

dated income as computed in accordance 

with the preceding three Articles less the 

following exemption and deductions: 

1. Exemption: Taxpayers may deduct 

a prescribed amount of exemption for 

themselves, their spouses, and dependents 

that meet any of the conditions below… 

( )
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(2) Children of the taxpayer … who are 

over twenty years of age, and are being 

supported by the taxpayer by reason of 

being in school." (the "Income Tax Act")  

However, Administrative Letter Tai-cai-

shui-zi No. 841657896 ("Letter"), issued 

on 15 November 1995 by the Ministry of 

Finance, still applicable to date, states: "If 

a taxpayer in Taiwan has children who are 

twenty years old and studying at the uni-

versities in mainland China that are not 

recognized by the Ministry of Education, 

the taxpayer may not claim the tax ex-

emption for supporting dependents when 

-

turn."   

According to the Income Tax Act, 

if a taxpayer has children who are over 

twenty years old and are being supported 

by the taxpayer for being in school, the 

taxpayer may claim deduction when de-

claring individual consolidated income.  

The deduction is not limited to children 

who are studying in school in the Taiwan 

area.  As  to the  criterion of  "being in 

Income  Tax  Act.  People who study in 
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Taiwan and are admitted to schools ac-

credited by the educational authority of 

the R.O.C. and hold a student ID are re-

garded as students.  If they attend school 

in accordance with the school calendar or 

drop out of school while being registered 

as students for the rest of the school year, 

they shall be deemed as students for "be-

ing in school" (see The Ministry of Edu-

cation Administrative Letter No. Tai She 

Zi-27756, issued on 30 May 1994)  How-

ever, since we cannot expect schools in 

mainland China area to report the student 

status of people studying in the mainland 

China area to the educational authority 

of the R.O.C., the standards to determine 

whether the student are "being in school" 

in the mainland China area cannot be 

the same as the standards applied in de-

termining "being in school" in Taiwan 

area, and should be consistent with the 

legislative intent of the Income Tax Act 

and be interpreted by the general legal 

interpretation methods in accordance with 

the principle of taxation by law aforemen-

tioned.  The legislative intent of the afore-

mentioned Income Tax Act is to preserve 

the national tradition of valuing children's 
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education, taking into consideration the 

fact that taxpayers' ability to pay income 

tax is hampered by the extra expenditure 

from raising children.  When applying 

the abovementioned criterion of "being 

in school" in the Taiwan area to taxpay-

ers whose children attend schools in the 

mainland China, whether the children 

meet the requirement of "being in school" 

should depend on the fact of school atten-

dance and whether the school the children 

are enrolled is officially recognized as a 

school by the local government author-

ity.  If a child drops out of school while 

his/her school registration is still valid for 

the rest of the school year, he/she shall be 

deemed "being in school" and fulfilling 

the Income Tax Act requirements.  Given 

the differences between the Taiwan and 

mainland China areas and other standards 

may be adapted to determine whether a 

student "is in school," that the determina-

tion shall rest on whether the student is in 

school and not defy the abovementioned 

intent of the Income Tax Act to uphold the 

principle of taxation by law.



295 J. Y. Interpretation No.692

Given the educational systems and 

curricula of the Taiwan and mainland 

China areas are different, Article 22 of 

the Act Governing Relations between 

the People of the Taiwan Area and the 

Mainland Area ("Act") as amended and 

promulgated on 29 October 2003, autho-

rizes the Ministry of Education ("MOE") 

to enact measures to recognize the main-

land China area high school's research 

and teaching quality and to announce a 

list of the schools recognized to facilitate 

the recognition of the degree granted by 

mainland Chinese schools.  In recogniz-

ing the mainland China school degrees, 

Students may be deemed to have a degree 

granted by a comparable school in Tai-

wan.  However, the subject and legislative 

purpose of Article 22 of the Act are obvi-

ously different from the Income Tax Act 

and the two provisions are not reasonably 

related.  Such degree recognition is also 

irrelevant to whether taxpayers can afford 

to pay tax.  Therefore, the MOE cannot 

determine whether a mainland China 

area student is "being in school" on the 

basis of whether his/her mainland China 

area school's degree is recognized by the 
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MOE.  The Letter, which arbitrarily con-

sidered the recognition of the mainland 

China area Schools' degrees by the MOE 

as the standard for determining whether 

certain students are "in school" is incon-

sistent with the legislative purpose of the 

Income Tax Act, and exceeds the scope of 

legal interpretation and restricts people's 

right to enjoy tax deduction for supporting 

dependents.  The Letter therefore creates 

tax obligation not provided by law and 

violates the principle of taxation by law 

under Article 19 of the Constitution.  The 

Letter shall no longer be applied as of the 

issuance date of this Interpretation.

The petitioner further argues that 

Ministry of Finance Administrative Letter 

Tai-cai-shui-zi No. 831602325 dated 27 

July 1994, invoked in Taipei High Admin-

istrative Court Judgment 95 Jian-zi No. 

576 (2006) and Judgment 96 Jian-zi No. 

83 (2007), is unconstitutional.  According 

to his submission, the petitioner only dis-

putes the legal opinion expressed in Judg-

ment 95 Jian-zi No. 576 (2006) regarding 

the Ministry of Finance Administrative 

Letter without specifically indicating 
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how such letter violates the Constitu-

tion.  With regard to Judgment 96 Jian-

zi No. 83 (2007), the court did not invoke 

the administrative letter and therefore the 

relevant part of the petition does not met 

the standards set forth in Subparagraph 2, 

Paragraph 1, and Paragraph 3, Article 5 

of the Constitutional Interpretation Pro-

cedure Act.  The Court therefore will not 

review this part of the petition.

-

curring opinion.

-

ring opinion.

Justice Chang-Fa Lo filed concur-

ring opinion.

dissenting opinion.

EDITOR’S NOTE:
Summary of facts:  When the peti-

tioner Jian Fan-Sheng

income tax report in 2003 and 2004, 

he applied for a tax exemption of NT

74,000 for supporting his daughter, 

who was over twenty years old and study-

ing at Beijing University.  The Jhonghe 

92

93

20

7 4000
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of Northern Taiwan Province under the 

Ministry of Finance (MOF) found Beijing 

University degree were not yet recognized 

by the Ministry of Education at that time 

and rejected the deduction and issued a 

decision to request the petitioner to pay 

the tax.

The petitioner was not willing to ac-

cept the decision and brought an adminis-

trative appeal and litigation.  However, the 

case was dismisse drespectively by Taipei 

High Administrative Court Judgment 95 

Jian-zi No. 576 (2006) and the Judgment 

96 Jian-zi No. 83 (2007).  He further ap-

pealed to the Supreme Administrative 

Court, but the Supreme Administrative 

Court rendered Ruling 96 Cai-zi No. 2397 

and Ruling 97 Cai-zi No. 1677 to dismiss 

the appeal on the grounds that the case 

did not meet the appeal requirements.  He 

therefore petitioned for a constitutional 

interpretation respectfully to argue that 

Ministry of Finance Administrative Let-

ter Tai-cai-shui-zi No. 841657896 dated 

15 November 1995, in which whether 

MOE recognized a student's degree was 

95

576 96 83

96

2397 97

1677

84 11 15

841657896

17 1 1 2

7 172



299 J. Y. Interpretation No.692

declared the basis to determine whether a 

tax exemption of Item 2, Subparagraph 

1, Paragraph 1, Article 17 of the Income 

of the Constitution.  The two cases were 

combined and reviewed as one.


