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ISSUE:  Does Article 89, Paragraph 2 of the Social Order Mainte-
nance Act restricting the act of stalking by a journalist vio-
late the Constitution ? 
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HOLDING:  Article 89, Para-

graph 2 of the Social Order Maintenance 

Act aims to protect a person’s freedom 

of movement, freedom from bodily and 

mental harms, freedom from intrusion 

with reasonable expectation in the public 

space and the right to autonomous control 

of personal information, and to punish a 

stalking behavior which has been urged to 

stop yet continues without any legitimate 

reason. We find the Provision at issue 

does not violate the principle of clarity 

and definitiveness of law. A journalist’s 

following in person shall be considered to 

have legitimate reasons and shall not be 

subject to penalty by the aforementioned 

provision if judging from the facts a spe-

cific event is of concern to the public, 

of public interest, and newsworthy, it is 

not intolerable under the general social 

standard. Within this scope, although the 

aforementioned provision places a limit 

on the behavior of newsgathering, it is ap-

propriate and proportionate and does not 

contradict the freedom of newsgathering 

provided by Article 11 of the Constitution 

or people’s right to work guaranteed by 
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Article 15 of the Constitution. Further-

more, the provision at issue delegating 

the power of sanction to police authorities 

also does not violate the principle of due 

process of law.

REASONING: W claimed that 

the application of Article 89, Paragraph 

2 of the Social Order Maintenance Act 

(hereinafter “Provision at issue”) in the 

Ruling of Taipei District Court Bei-Jih-

Seng-Tzi No. 16 (2008) has raised con-

stitutional doubts. The Justices of the 

Constitutional Court granted to review 

the case and pursuant to Article 13, Para-

graph 1 of the Constitutional Interpreta-

tion Procedure Act summoned the peti-

tioner and his agent ad litem, as well as 

the representative and agent ad litem of 

the agency concerned, namely, the Minis-

try of Interior, to attend the oral argument 

session scheduled on June 16th, 2011 in 

the Constitutional Court; expert witnesses 

were also subpoenaed for deposition in 

court.

W



236 J. Y. Interpretation No.689

The petitioner claimed that the 

Provision at issue violates the principle 

of clarity and definitiveness of law, the 

principle of proportionality and the prin-

ciple of due process of law, infringes 

people’s freedom of press and the right 

to work guaranteed by the Constitution. 

The reasons are summarized as followed: 

1. The right of news reporters to gather 

information freely and the right to con-

duct interviews in order to verify news 

information are protected by Article 11 of 

the Constitution: (1) Based on the stipu-

lated freedom of “publication” in Article 

11 of the Constitution as well as on the 

conclusion of Number 613, Judicial Yuan 

Interpretation, freedom of press shall be 

one of the fundamental rights guaran-

teed in Article 11 of the Constitution; (2) 

The process of news production includes 

newsgathering, followed by news edit-

ing, news reporting. Therefore, freedom 

of press shall encompass newsgathering 

activities which are considered necessary 

for collecting information and verifying 

the source, otherwise the purpose of press 

freedom would be undermined. (3) The 



237 J. Y. Interpretation No.689

news protected by freedom of press shall 

include entertainment news other than 

political and economic ones, thus the in-

terviewing for gathering and verifying of 

materials regarding entertainment news 

shall also be protected. (4) Every indi-

vidual person who works in the profes-

sion of journalism, no matter which part 

of work he does in the process of news 

production, shall be the subject of press 

freedom. Since modern journalism is of-

ten managed by corporate organizations, 

organizations shall as well enjoy the pro-

tection of press freedom.  2. The Provi-

sion at issue restrains both a journalist’s 

freedom of newsgathering and his right to 

work: (1) In order to observe, photograph 

and interview when a news event occurs, 

it is necessary for a journalist to approach 

a subject in a short distance for a period 

of time. Accordingly, the prohibition on 

stalking in the Provision at issue consti-

tutes a restraint on the freedom of news-

gathering. (2) Since the Provision at issue 

limits a journalist’s act of newsgathering, 

it likewise restrains a journalist’s right to 

work. 3. The Provision at issue violates 
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of law: (1) According to the legislative 

materials of the Provision at issue, one 

cannot specifically identify which legal 

interest is meant to be protected.  May 

it be freedom of movement, security of 

the person or freedom from fear, it casts 

doubts on whether the purpose of the lim-

itation can be conceived by ordinary peo-

ple. (2) The conduct requirements of the 

Provision at issue include “to follow oth-

ers”, ”not stop after being urged to do so” 

and “without legitimate reason”. While 

focusing on following others, the Provi-

sion at issue does not specify by whom, 

in what way and under what circumstanc-

es the following shall be urged to stop. 

The requirement of so called legitimate 

reasons shall be determined through a 

balancing of interests. Nevertheless, it is 

obviously at odds with the principle of 

clarity and definitiveness of law, since 

the protected interests in the Provision 

at issue are so ambiguous that ordinary 

people regulated by it would have dif-

will be subject to punishment. 4. The 
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Provision at issue violates the principle 

of proportionality: (1) Based on the pres-

ent claim, the Provision at issue infringes 

at least the freedom of press. (2) Even if 

the protected interests include freedom 

of movement, security of the person, and 

privacy of the person being followed, 

the law fails to reduce the effects of in-

terference with the freedom of press to a 

minimum extent. For instance, failure to 

distinguish whether the manner of follow-

ing is highly offensive or intrusive so as 

to diminish the scope of punishment has 

excessively infringed upon freedom of 

press, and therefore violates the principle 

of proportionality. 5. The Provision at is-

sue violates the principle of due process 

of law: Compared to anti-stalking laws in 

other countries, the imposition of penalty 

in the Provision at issue follows the rules 

of administrative procedures instead of 

judicial proceedings. Since the Provi-

sion at issue unreservedly delegates to 

police authorities the power of discretion 

to balance between the freedom of news-

gathering and the rights or interests of the 

person being followed, it fails to provide 
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sufficient procedural protection and vio-

lates the principle of due process of law.

The agency concerned, namely, the 

Ministry of Interior, has argued summar-

ily that: 1. The petitioner’s claim, that his 

following based on the reason of news-

gathering shall not be punished pursu-

ant to the Provision at issue, is a dispute 

concerning the interpretation and applica-

tion of law in a concrete case, not a case 

regarding the constitutionality of the Pro-

vision at issue. The court should dismiss 

the case as it does not fall under Article 5, 

Paragraph 1, Item 2 of the Constitutional 

Interpretation Procedure Act.  2. The 

Provision at issue is in tune with the rule 

of proportionality: (1) As can be known 

from the legislative intent, the legal in-

terests protected by the Provision at issue 

include individual privacy and personal-

ity rights, freedom of movement and free-

dom of choice, which shall be protected 

by Article 22 of the Constitution. The 

Universal Declaration of Human Rights, 

the International Convention on Civil and 

Political Rights and the European Human 
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Rights Convention all guarantee freedom 

from unwanted interference by others in 

private life. The State shall have a posi-

tive duty and provide legal protection to 

prevent unwanted interference in private 

life, therefore the purpose of the Provi-

sion at issue should be legitimate. (2) 

The Provision at issue punishes stalking 

behavior which was defined as the will-

ful, malicious and repeated following and 

harassing which has caused the stalkee to 

feel fearful and insecure. Many countries 

sanction malicious stalking by means of 

criminal punishment, if the act of stalking 

has infringed other’s basic rights, serious-

ly interfered with other’s everyday life, or 

caused a threat to one’s body and life. In 

contrast, the punishment in the Provision 

at issue is relatively light, given it only 

reprimands the offender or imposes an ad-

-

lars. Since an individual’s right to privacy 

is given a comparatively loose and very 

basic protection, it not only conforms 

with the principle of ultimum remedium 

but also does not exceed the requirement 

of necessity and appropriateness, and 
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therefore does not violate the principle of 

proportionality. 3. In order to protect the 

liberty and rights of the stalkee, a journal-

ist’s act of newsgathering shall be subject 

to the provision, rather than be totally 

exempted . The provision shall be rulled 

constitutional according to the principle 

of interpretation in conformity with the 

Constitution, because: (1) Freedom of 

press is an institutional right to protect 

the autonomy and independence of news 

media from governmental interference 

and also has the function to supervise the 

government, thus differing from indi-

vidual fundamental rights safeguarding 

human dignity. (2) Although news media 

enjoy freedom of press, they must be re-

strained when infringing other people’s 

rights for purposes of newsgathering and 

verification, even if this may be inevi-

table. (3) Although the freedom of news-

gathering aims to report the truth, the 

method should be legitimate and follow 

the principle of good faith. The Provision 

at issue should apply where a journalist’s 

act of newsgathering infringes the right 

of privacy, except in the following situ-



243 J. Y. Interpretation No.689

ations: (i) when the stalkee explicitly or 

implicitly gives his consent; (ii) when the 

stalkee participates in public activity at a 

public place. (4) The boundary between 

freedom of newsgathering and the right to 

privacy should be drawn primarily based 

on the publicity of the case. We summa-

rize the opinions of the Supreme Court of 

the United States and conclude that the 

following criteria shall be considered: (i) 

whether the matter is newsworthy; (ii) 

Depending on the degree of the nexus be-

the reported matter is of public concern, 

different standards apply. The closer the 

public affairs is, the smaller the scope of 

the safeguard of privacy is; (iii) whether 

the matter is of legitimate concern to the 

public.

The Judicial Yuan has in its delib-

eration taken into account all arguments 

made by the parties and made this inter-

pretation with the following reasons:
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Based on respect of human dignity, 

we believe that one’s autonomy and the 

free development of personality shall be 

safeguarded by the Constitution (See J. Y. 

Interpretation Number 603). In addition 

to the various freedoms already protected 

by the Constitution, for the protection of 

individual autonomy and the free devel-

opment of personality, an individual’s 

freedom of willful action or inaction shall 

also be safeguarded in Article 22 of the 

Constitution, under the premise of not 

jeopardizing public order and interests. 

The freedom of movement guaranteeing 

a person’s willful move toward or stay in 

a place (see J. Y. Interpretation Number 

535) shall be protected within the scope 

of freedom of general behavior. Never-

theless, the freedom of movement is not 

an absolute right that cannot be appropri-

ately restrained by laws or administrative 

regulations clearly authorized by laws, 

for instance if the restriction is necessary 

for preventing the impediment of another 

person’s freedom or for preserving social 

order. For purposes of ensuring that news 

media can provide newsworthy diverse 
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information, promoting full and adequate 

right to know, formation of public opinion 

and achieving public oversight, in order 

to maintain the normal development of a 

democratic and pluralistic society, free-

dom of press is an indispensable mecha-

nism, and shall be protected under Article 

11 of the Constitution. Newsgathering is 

indispensable for providing the contents 

of news reports through newsgathering 

and verification and shall be within the 

scope of the protection of press freedom. 

The freedom of newsgathering within the 

freedom of press not only protects the 

newsgathering of a journalist who works 

for a press institution but also protects an 

ordinary person who gathers information 

with the aim of providing newsworthy 

information to the public or promoting 

the discussion of public affairs to super-

vise the government. The freedom of 

newsgathering is by no means an absolute 

right, the State may within the range of 

Article 23 of the Constitution duly limit it 

by laws or regulations clearly authorized 

by law. 
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Article 89, Paragraph 2 of the Social 

Order Maintenance Act (the Provision at 

issue) provides that people who follow 

others without legitimate reason and do 

not stop after being urged to do so can be 

From the records of the legislative pro-

cess and the wording of the provision, we 

-

cle 77, Paragraph 1 of the Act Governing 

the Punishment of Police Offences which 

was promulgated on September 3, 1943 

by the Republic Government, implement-

ed on October 1 in the same year, and re-

pealed on June 29, 1991. The Provision at 

issue purports to prohibit stalking or tail-

ing others, including women, to protect 

people’s freedom of movement. In addi-

tion, the Provision at issue also aims to 

protect an individual’s bodily and mental 

security, individual’s autonomy over his 

personal information and freedom from 

unwarranted intrusion in public spheres. 

The Provision at issue aims to pro-

tect a person’s liberty to be free from 

physical and emotional harm, freedom 
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of movement, freedom from intrusion 

into one’s private sphere and individual’s 

autonomy over his personal information. 

Among these liberties, the freedom from 

unwanted intrusion into one’s private 

life and individual’s autonomy over his 

personal information are recognized as 

constitutional rights as promulgated by 

previous Judicial Yuan interpretations (see 

Interpretation Number 585 and Number 

603). Although a person’s libertyt to be 

free from physical and emotional harm 

is not expressly enumerated in the Con-

stitution, it shall, just as the above men-

tioned freedom of general behavior, be 

protected as a basic right under Article 22 

of the Constitution, based on the concept 

of human dignity to safeguard personal 

autonomy and to develop one’s person-

ality. The protection of an individual’s 

aforementioned liberties shall not be 

undermined just because he puts himself 

in the place of public sphere. In public 

places, everyone possesses the constitu-

tionally protected freedom of movement. 

However, when participating in social 

life, a person’s freedom of movement 
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will inevitably suffer interference from 

other people’s movements. To a reason-

able extent, it is self-evident that people 

shall mutually tolerate such interference. 

If the exercise of one’s liberty of move-

ment has exceeded the reasonable extent 

and has interfered with free movement of 

other people, it shall be restricted by law. 

Where bodily rights or freedom of move-

ment have been infringed, such tortious 

conduct should be restricted. Likewise, 

where a person’s private sphere or the au-

tonomy over his personal information has 

been infringed in a public space beyond 

a tolerable extent, it is also necessary 

to restrict such infringing conduct. If a 

person’s private life and social activities 

would be constantly watched, monitored, 

eavesdropped or publicly exposed, such 

a person’s words, conduct and social 

interactions can hardly be freely carried 

out, thus hindering free development of 

his personality. Especially since the rapid 

development of information technology 

and easy access to related equipment have 

greatly increased the possibility of intru-

sion into one’s private life and privacy 
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by watching, monitoring, eavesdropping 

or public disclosure etc., the necessity of 

higher protection of privacy has accord-

ingly increased. Even a person in the the 

public sphere should, within the scope of 

social expectation, shall enjoy the legal 

protection of the freedom from the intru-

sion of his private sphere and the auton-

omy  to control his personal information 

by way of constant watching, monitoring, 

eavesdropping, approach etc. However, 

the liberty to be free from intrusion in the 

public sphere can only be asserted when 

it can be reasonably expected; that is, the 

expectation of nonintrusion must not only 

be manifested but also deemed reasonable 

by the general public. The Provision at 

issue has met the constitutional require-

ment of the State to guarantee the afore-

mentioned rights and liberties.  

Stalking in the Provision at issue 

means to continuously approach another 

person or to oversee another’s where-

abouts by following, tailing and keeping 

watch for or other similar methods to 

the extent of constituting an intrusion of 
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another person’s body, activity, private 

space or autonomy to control his personal 

information.  Whether a stalking can be 

legally justified depends on whether the 

overall assessment of the factors, includ-

ing the purpose, the circumstances of the 

relevant people, time, place and context, 

the extent to which the stalkee is intruded, 

and whether or not the intrusion caused 

by the stalking has exceeded the reason-

able tolerance of the general public. The 

requirement of “being urged to stop yet 

continues the stalking” has the function 

of ascertaining that the stalkee has mani-

fested the wish not to be followed or a 

warning. Only when a perpetrator contin-

ues stalking after being urged to stop by 

the police or the stalkee, does the behav-

ior constitute an illegal act. If a perpetra-

tor continues stalking after he has been 

urged to stop without legitimate reasons, 

he should be punished by the Provision at 

issue. In as much as whether the meaning 

and scope of application of the Provision 

at issue is difficult for the regulated to 

understand based on everyday life expe-
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rience and language of ordinary people 

may be reviewed by the judiciary, the 

Provision at issue is not repugnant to the 

principle of clarity and definitiveness of 

law.

Although the Provision at issue re-

stricts the freedom of movement of the 

stalker, the restriction is made to protect 

the fundamental rights and liberties of the 

stalkee. Since the restriction of the stalk-

ing behavior which is intolerable based 

on general social rules is reasonably con-

nected with the aforementioned goals, 

and is considered a less intrusive means 

the restriction does not exceed the scope 

of appropriateness. Furthermore, the Pro-

vision at issue does not punish the stalker 

unless he continues to stalk after being 

urged to stop, thus giving the perpetrator 

the opportunity to stop in time to avoid 

punishment; therefore this Provision does 

not violate the rule of proportionality pro-

vided in Article 23 of the Constitution. As 

to whether the restriction of the Provision 

at issue affects the stalker to exercise oth-
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er constitutional rights and has violated 

the Constitution needs further examina-

tion. 

The purpose of enacting the Provi-

sion at issue is not to restrict the beh-

avior of newsgathering. If the indirect 

restriction on freedom of newsgathering 

aims to pursue important public interests 

and the applied method is substantively 

related to achieve the objective, it is not 

contradictory to the principle of propor-

tionality. Even when the newsgatherer has 

stalked the subject in order to gather news 

information, as long as the stalking reach-

es an intensive degree so as to threaten 

the physical and mental safety or the free-

dom of movement for the stalkee without 

a legitimate cause, the Provision at issue 

authorizes the police to intervene and stop 

in time, hence it cannot be considered a 

violation of the freedom of newsgathering 

protected by Article 11 of the Constitu-

tion. If the stalking of the newsgatherer 

has intruded a person’s private liberty and 

autonomy to control his personal informa-

tion in the public space which he is enjoy-
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ing with reasonable expectation, whether 

this sort of behavior shall be subject to 

punishment according to the Provision 

at issue should be decided by balancing 

the public nature of the news content and 

the extent to which the private sphere is 

disturbed. If the disturbance is not intol-

erable based on general social standards, 

the stalking shall not be punished by the 

Provision at issue. If the interviewer has 

public value in nature, which means it is 

of concern to the public and worth report-

ing (for instance disclosure of a crime or 

major misconduct, maintenance of public 

health or safety of public facilities, appro-

priateness of public policy, competence 

-

worthiness of a politician, conduct of a 

be subject to punishment if it is necessary 

and is not intolerable based on general 

social standard. According to the afore-

mentioned reasons, the Provision at issue 

does not exceed appropriateness and is 

not repugnant to freedom of newsgather-
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ing provided in Article 11 of the Constitu-

tion. In addition, this interpretation has 

clearly demonstrated that the provision 

lies within the constitutional scope since 

the interests this provision purports to 

safeguard are important, the restriction 

is meant to punish the stalking, which is 

being urged to stop but yet is continued 

without legitimate reasons, that consti-

tutes an intrusion intolerable by social 

standard. Although the provision restricts 

the freedom of work by limiting the way 

of newsgathering from stalking or follow-

ing as a gathering method, it is not to be 

deemed a violation of the right to work 

protected in Article 15 of the Constitu-

tion.     

According to the principle of due 

process of law in the Constitution, an op-

portunity and a system of remedy shall 

be available whenever people’s rights are 

infringed or restricted, it also requires 

that legislators promulgate corresponding 

legal procedures taking into consider-

ations all factors including the type of the 

underlying fundamental rights, intensity 
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and scope of the restrictions, the public 

interests pursued, proper functions of the 

decision-making institutions, availability 

of alternative procedures or possible costs 

under respective procedures etc. It is self-

evident that when an individual’s autono-

my of body, movement, private spheres or 

personal information are invaded, accord-

ing to the circumstances, that individual 

may request court remedies to remove the 

infringement or obtain compensation (see 

Articles 18 and 195 Civil Law, and Article 

28 Computer Processing of Personal Data 

Protection Act) under relevant provisions 

on protection of personality rights and on 

tortious acts against an individual’s body, 

health or privacy under laws such as the 

Civil Code or the Computer Processing of 

Personal Data Protection Act (amended 

and promulgated as the Personal Data 

Protection Act, May 26, 2010, not yet 

enforced). Legislators promulgated the 

Provision at issue to protect people’s au-

tonomy of his body, movements, private 

spheres or personal information so as to 

permit the stalkee to request police au-

thorities for timely intervention to halt or 
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timely intervention to halt or exclude the 

hazards or intrusion caused by the stalk-

ing, and the police authorities may thus 

take necessary measures (e.g. necessary 

investigations for resolving disputes such 

as identity verification, data collection, 

and recording facts). In accordance with 

the Provision at issue, police authorities 

a stalker disregarding dissuasion. While 

legislators did not take the approach of 

direct penalty by a judge, the sanctioned 

stalker may, if he disagrees with the rul-

via the police authorities which originally 

made the sanction within five days af-

ter the original disposition to the proper 

court’s division of summary judgment in 

accordance with Article 55 of the Social 

Order Maintenance Act. For that mat-

ter, the Provision at issue is difficult to 

be said as violating the principle of due 

process of law. However, as to whether 

the stalking behavior of journalists falls 

within the above-mentioned criteria for 

sanctions, in addition to the aforemen-

tioned circumstances where the stalking 
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has infringed the bodily safety and free-

dom of movement of the stalkee, when 

the stalking only involves intruding into 

the private spheres or autonomy to con-

trol personal information, it shall not be 

determined until taking into account the 

following legal issues including whether 

the stalkee may reasonably expect to have 

an arena of private activity without intru-

sion in public places, whether the stalking 

exceeds intolerable boundaries generally 

recognized by society, whether the event 

interviewed for newsgathering involves a 

certain degree of public interests, …etc., 

and the connotations of freedom of jour-

nalism in newsgathering shall be weighed 

against personal freedom from intrusion. 

Given the complexity of the judgment and 

balancing of connotations, and consider-

ing the difference in the responsibilities, 

and police authorities, to develop the 

most effective functions of state organs, 

and to ensure the freedom of news gath-

ering and to maintain the private spheres 

of individuals and autonomy of personal 

data, it should be clearly stated whether 
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penalties should be directly rendered by 

the court, the relevant authorities should 

review and amend the law, or alterna-

tively, promulgate special law to provide 

comprehensive and thorough rules. 

-

ring opinion.

opinion.

-

curring opinion.

Justice Pai-Hsiu Yeh filed concur-

ring opinion.

-

curring opinion.

-

ring opinion.

opinion in part and dissenting opinion in 

part, in which Justice Pi-Hu Hsu joined.

Justice Tzong-Li Hsu filed concur-

ring opinion in part and dissenting opin-

ion in part.

opinion in part and dissenting opinion in 

part.
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Justice Chen-Shan Li filed dissent-

ing opinion in part.

EDITOR’S NOTE:
Summary of facts: The petitioner is 

a journalist of X, mainly reporting enter-

tainment and art performance news; dur-

ing two periods in July 2008 he followed 

and photographed the Vice President of X 

Business Group, A, and his newly-mar-

ried wife, previously a performing artist. 

They entrusted a lawyer with sending two 

dissuading such actions, however when 

the applicant again followed the couple 

on 7 September an entire day, they in-

formed the police on the same day in the 

afternoon. Following an investigation of 

the Taipei City Government Police Of-

fice, Zhongshan Branch, a fine of NTD 

1,500 was imposed based on the reason 

that the applicant had violated Article 89 

Paragraph 2 of the Social Order Mainte-

and declared objection in accordance with 

Article 55 of the stated law. Following 

dismissal without cause by the Taiwan 
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Taipei District Court in its Decision No. 

16 of the year 2008, the entire case was 

confirmed. The applicant finds that all 

disputed regulations applied in the above 

mentioned ruling contradict the Constitu-

tion’s Article 11 freedom of press, Article 

15 right to work, Article 23 clarity of law, 

raise concerns with regard to the principle 

of proportionality and legal due process, 


