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J.Y. Interpretation No.688 (June 10, 2011) *

ISSUE:

Whether the requirement for package contracting businesses to
issue sales certificate “at the time a receivable payment is due in

each period under the construction agreement” is constitutional
?
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Articles 7, 15 and 23 of the Constitution ( & /# % = £ ~ %
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value-added Business Tax Act (hereinafter
Business Tax Act), the regulation on the
timeframe for package contracting busi-
nesses to issue sales certificate is “at the
time a receivable payment is due in each
period under the construction agreement.”
It does not contravene the principle of
equality under Article 7 of the Constitu-
tion, the principle of proportionality under
Article 23 of the Constitution, nor does it
contradict the meanings and purpose of
protecting property rights and the free-
dom to operate business under Article 15
of the Constitution. However, [questions
remain] when a business operator issues
the sales certificate with time limit earlier
than the actual receipt of payment, if the
purchaser should subsequently become
insolvent or for other reason render the
business operator not able to transfer li-
ability to the purchaser the already paid
business tax. The Business Tax Act should
appropriately address the nontransferrable
business tax so that the legislative intent
that business tax is a consumption tax and
its integrity is conformed. The govern-
ing authority shall promptly review and

improve the relevant provisions of the
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Business Tax Act in accordance with the
meaning and purpose of this Interpreta-

tion.

REASONING: The protection
of the people’s right to equality under Ar-
ticle 7 of the Constitution is intended to
prevent arbitrary or capricious acts of the
legislators and to avoid unreasonable dif-
ferential treatment to people. Whether a
law meets the requirement for the protec-
tion of equal rights shall hinge on whether
the purpose of the differential treatment
under that law is constitutional and
whether there is a certain level of nexus
between the categorization adopted and
the objective [intended] to achieve under
the law (see J.Y. Interpretation No. 682).
With regard to the related matters on the
imposition of a concerted obligation to
assist in tax collection, given that they
involve professional considerations on tax
collection techniques, the judicial review
shall give deference as long as the legisla-
tive authorities make reasonable differ-
entiations based on adequate purpose and
without acting arbitrarily or capriciously.

Furthermore, the time limit provision for
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business entities on when to issue sales
certificate is the realization of the above
joint obligations to assist. Although it
concerns the filing and payment of the
business operator’s business tax and thus
affects the protection of property rights
and freedom to operate business under Ar-
ticle 15 of the Constitution, as long as the
means thereof are reasonable and justified
with legitimate public interest objective, it
does not contradict the purpose of Articles

15 and 23 of the Constitution.

The levying of business tax under
the Business Tax Act adopts a combina-
tion of value-added sales tax and cumula-
tive transfer tax system, with the former
being assessed on the difference between
a business operator’s input and output tax
in accordance with Chapter 4, Section 1
of the Business Tax Act and the latter be-
ing levied on a business operator’s total
sales in accordance with Chapter 4, Sec-
tion 2 of the same Act (see J.Y. Interpreta-
tion No. 397). As a matter of principle, a
business operator shall file a tax return for
the sales amount, payable taxes or over-

paid taxes once every two months (see
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Article 35 of the Business Tax Act). To
ensure that business operators have timely
and appropriate means to prove the oc-
currence of a sale and the amount of such
a sale, Article 32 of the Business Tax Act
imposes on the business operators a con-
certed obligation to assist by issuing the
uniform sales receipts to the purchasers
for the goods or services provided within
the timeframe stipulated under the Time
Table for the Issuance of Sales Certificate
by the Business Operators (hereinafter
Time Table) of the same Act.

The Time Table expressly states
the timing at which business operators
shall perform the obligation to issue sales
certificate, and, depending on different
industries, provides different timeframe
to issue. Among the business operators in
the sale of goods such as the retail, manu-
facturing, or handicraft sector, among oth-
ers, the Time Table in principle sets the
time for issuing the sales certificate at the
time the goods is dispatched; for business
operators in the sale of services, such as
labor contracting service, warehousing,

leasing, among others, the Time Table in
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principle sets the time for issuing the sales
certificate at the time of payment collec-
tion. With regard to the timeframe of con-
tracting business operators to issue sales
certificate, the Time Table sets it “at the
time a receivable payment is due in each

period under the construction agreement.”

The package contracting business
is defined by the Time Table as “every
contracting operation of civil construc-
tion, water, electric and gas utility instal-
lation, and construction painting whereby
the contractor uses its own materials or
provide pricing and sale of materials to
the undertakers, including building con-
struction, architecture, civil engineering
contracting, road pavement and surfacing,
well drilling, electrical and plumbing,
paint contracting, among other things.”
Given that such business operators pro-
vide both their own materials and the
undertaking of the construction services,
their services simultaneously entail the
nature of selling goods and services,
which is different from business operators
that purely engage in the sale of goods or

services. The preparation of materials for
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the sale is similar to the business opera-
tors in the sale of goods, yet on the other
hand, in the ordinary course of package
contracting businesses usually condition
the installed payments on the completion
of certain progress in the construction.
Should the package contracting busi-
nesses, merely because it has a certain
character of sale of goods, be required to
issue sales certificate upon the delivery
of goods similar to that of the operators
for the sale of goods and as a result liable
for output taxes, then it can overburden
the package contracting operators. Fur-
thermore, although package contract busi-
nesses also possess the character of sale of
services, given that the payments between
the parties are in installments, the risk of
default payments can usually be excluded.
Therefore, as a compromise, the Time Ta-
ble stipulates that contracting businesses
to issue the sales certificate “at the time a
receivable payment is due in each period
under the construction agreement,” so that
the business operators and the tax levying
authority have a certain, objective date
for reference. Accordingly, the regulation

on the timeframe is for purpose of such
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public interest as promoting the efficiency
of tax levy and affirming the creditor’s
right of the state’s taxing authority, tak-
ing into consideration that the nature and
customary transactions of package con-
tracting operations is different from those
engaged in the sale of services, provided
that there is a reasonable nexus between
the differential treatments and the purpose
it intends to achieve, and, therefore, not
arbitrary or capricious. Furthermore, the
means being adopted is to ensure that ad-
equate and timely evidence is available to
prove the collection of business tax. It can
hardly be said that the disputed timeframe
regulation overburdens the property rights
and the freedom to operate on package
contracting businesses. Thus, the disputed
regulation does not contravene the princi-
ple of equality under Article 7 of the Con-
stitution or the principle of proportionality
under Article 23 of the Constitution, nor
does it contradict the meanings and pur-
pose of protecting the property rights and
the freedom to operate businesses under

Article 15 of the Constitution.
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In accordance with the spirits of the
business tax system, the business tax is a
levy to the person who purchases goods
or services, and reflected on the capac-
ity to bear the tax burden through such
consumption. Although technically the
taxpayer is the business operator, [the
burden] is transferred to and borne by
the final purchaser, i.e., the consumer.
Therefore, the rights and interests of the
business operator to transfer the amount
of business taxes must be adequately
protected to comply with the legislative
purpose and the integrity of the system
that business tax is a consumption tax.
To ensure the accuracy and efficiency of
business tax levy, while it is not impos-
sible to require business operators to issue
sales certificate prior to the payment being
made depending on the nature of the busi-
ness, such a business operator who has le-
gitimately issued the sales certificate, filed
the return and made the tax payments may
be unable to transfer such tax burden due
to the purchaser’s subsequent insolvency
or other causes. This does not affect the
constitutionality of the taxpayer’s obliga-

tion to issue sales certificate and pay the
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business taxes prior to the actual receipt
of payment. Yet the Business Tax Act
should nevertheless take appropriate ac-
tions to deal with the taxes the business
operators cannot transfer to the purchasers
with proper justification such as allowing
the business operator to request a refund
of the already paid tax or credit it against
the payable tax amount without rescind-
ing the contract and returning the goods.
The competent authority shall promptly
review and improve the relevant provi-

sions of the Business Tax Act.

Justice Yeong-Chin Su filed concur-
ring opinion.

Justice Mao-Zong Huang filed con-
curring opinion.

Justice Shin-Min Chen filed dissent-

ing opinion in part.

EDITOR’S NOTE:

Summary of facts: The Petitioner
subcontracted from A Construction Cor-
poration for a project with the Taipei
County Government in September 1995
for the agreed remuneration of NT$165
million. The final balance due was
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NTS$17.06 million, and according to the
agreement such final payment shall be
made “after receiving the project funds
from the Taipei County Government, A
Construction Corporation shall issue a

cash check within 3 business days.”

The Petitioner completed the con-
struction on July 31, 1998. However, the
last installment was not paid because of
A Construction Corporation’s insolvency.
The Petitioner filed a lawsuit and partici-
pated in the distribution. In May 2000, the
Petitioner was awarded NT$4,340,000;
the Petitioner subsequently filed a supple-
mental business tax return on July 5, 2002
to pay an additional NT$206,727 business
tax from the NT$4,340,000 received.

The National Tax Administration
of Northern Taiwan Province considered
the construction the Petitioner engaged a
package contracting operation involving
the supplying of labor and materials, and
the issuing of sales certificate should have
been “at the time a receivable payment is
due in each period under the construction

agreement.” Therefore, upon the comple-
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tion of the construction and request for
payment on July 31, 1998, the Petitioner
had an obligation to issue a uniform sales
receipt for the entire final installment of
more than NT$17 million and to file the
business tax return within the deadline.
Given that the Petitioner did not fulfill
the abovementioned obligation within
the deadline, a case of missing sales
receipt and tax evasion is shown. The
National Tax Administration determined
that the Petitioner evaded an amount of
NT$810,000 in taxes and imposed a treble
fine of NT$2,437,800. The Petitioner in-
stituted an appeal and administrative liti-
gation but were all denied. The Petitioner
then filed the petition for an interpreta-

tion.
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