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J.Y. Interpretation No.687 (May 27, 2011) *

ISSUE: Is it unconstitutional to impose only imprisonment sentence on
the responsible person of a company for his intentional act to
cause the company to evade tax ?

RELEVANT LAWS:

Article 7 of the Constitution ( & i % = £ ) ; Article 41 (as
amended on January 24, 1990) ; Article 47 (as promulgated on
October 22, 1976, and amended on May 27, 2009) of the Tax
Collection Act ( fdF #&iciz % - - 1% (79 & 17 24 p
Bt ) Fe L= 05 (66F 107 22 p et 98 &
5% 27 p iz % ) ) ; Supreme Court Precedents 69 Tai
Shan Tsu No. 3068 and 73 Tai Shan Tsu No. 5038 (& § i 2
69 & 5 3% 3068%.-73# 5+ F % 5038 5L ) .

KEYWORDS:
nulla poena sine culpa (no culpability carries no penalty) ( &
# @ & T ), principle of equality (= % & R ) , crimi-
nally illegal and culpable (=]%:&/* ® 3 % ) , criminally un-
lawful (=% # ;2 ) , statutory sentence (;* &) , provision
stipulating the imprisonment sentence ( J& e =) 2. R 2 ) ,
imprisonment ( § # #_=] ) , detention (¥ ¢ ) , differential
treatment ( £ %] F:18 ) , judicial precedent ( %] &) ) , J.Y. In-
terpretation No. 371 (#3 % = = - 5,f#f ) , J.Y. Interpreta-
tionNo0.572 (f#3 % 1 = - 53§ ) **

* Translated by Chun-yih Cheng.
** Contents within frame, not part of the original text, are added for reference purposes only.



HOLDING: Article 47, Item
1 of the Tax Collection Act, as promul-
gated on October 22, 1976, stipulates:
“The provisions of this Act stipulating the
imprisonment sentences which may be
imposed on a taxpayer ... shall apply to
the following persons: 1. The responsible
person of a company as provided for un-
der the Company Act.” (It is the same as
Paragraph 1, Item 1 of the same Article,
as amended and promulgated on May 27,
2009.) It is designed to hold the respon-
sible person of a company accountable for
the criminally illegal and culpable act and
to shoulder the criminal liability, and does
not contradict the constitutional principle
of “nulla poena sine culpa (no culpabil-
ity carries no penalty).” With regard to
“provision stipulating the imprisonment
sentence”, it contradicts the principle of
equality under Article 7 of the Constitu-
tion, and shall become ineffective no later
than the anniversary since the issuance of

this Interpretation.

REASONING: Based on the con-
stitutional principle of nulla poena sine

culpa (no culpability carries no penalty),
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a person shall be subject to criminal pen-
alty only for criminal violations and cul-
pable acts. The law may not stipulate that
a person assumes criminal liability for
the criminally illegal act of the others. In
addition, the purpose of the principle of
equality stipulated under Article 7 of the
Constitution is to prevent the legislators
from arbitrarily setting unreasonable dif-
ferential treatment among the people. Any
unjustified differential treatment towards
the same subject matter is contradictory to
the principle of equality under Article 7 of
the Constitution.

Article 47, Item 1 of the Tax Collec-
tion Act, as promulgated on October 22,
1976, states: “The provisions of this Act
stimulating the imprisonment sentences
which may be imposed on a taxpayer...
shall apply to persons listed as follows:
1. The responsible person of a company
as provided under the Company Act.” (a
Paragraph 2 was added on May 27, 20009,
with the original provision adjusted as
Paragraph 1, and the language “listed to
the left” was amended to “listed as fol-

lows”; hereinafter the Disputed Provi-
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sion). Having consulted with the legisla-
tive records, “the provisions of this Act
stimulating the imprisonment sentences”
refers to the Executive Yuan’s draft Arti-
cle 41 of the same Act, “[a] taxpayer who
intentionally evades tax payment by fraud
or other unjustified means is subject to the
imprisonment of no less than 6 months
and no more than 5 years.” During the re-
view sessions, the Legislative Yuan con-
sidered that *“as far as the circumstances
of the crime are concerned, tax evasion is
more or less compatible with the crimes
of fraud under Article 339, Paragraph 2
and forgery of documents under Articles
210 and 214 of the Penal Code. By refer-
ences to the sentences of each respective
provision, the basic penalty is set to be no
more than 5 years imprisonment, and may
be imposed jointly with detention or fine
so that the court may take into account the
totality of circumstances, pay attention
to the respective factor stipulated under
Article 57 of the Penal Code, weigh in
and determine the appropriate sentence to
avoid severity and in the hope to be ade-
quate.” Thus the statutory sentence of the

Executive Yuan’s draft stated above was
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amended as *“no more than 5 years im-
prisonment, detention, fine or jointly with
fine of no more than 1,000 Yuan.” (see
the Legislative Yuan Gazette, vol. 65, No.
66, pp. 4-5, vol. 65, No. 79, pp. 85-86, the
same volume, No. 82, p. 11; the fine was
amended to no more than NT$ 60,000
on January 24, 1990). However, for the
language not amended in the Disputed
Provision, the so-called “the provisions
stipulating the imprisonment sentences”
is then limited to “no more than 5 years

imprisonment”.

In accordance with the Disputed
Provision, if the responsible person of a
company should intentionally instruct,
participate in the implementation or fail
to prevent the act of tax evasion, he shall
be subject to criminal penalty. Therefore,
the Disputed Provision is to have the re-
sponsible person of a company bear the
criminal liability for the criminally illegal
and culpable acts of his own. It does not
make the responsible person of a com-
pany criminally liable for the criminally
illegal and culpable acts of the others,

which does not contradict the principle
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of nulla poena sine culpa (no culpability

carries no penalty) .

In addition, the imposition of crimi-
nal sanctions on the responsible person
of a company who intentionally instructs,
participates in or fails to prevent tax eva-
sion, and resulting in the shortage of tax
payment by the company, is to maintain
tax equity and safeguard the revenue of
the public treasury. Once the responsible
person of a company is subject to the
penalty of the Disputed Provision, the
substantive conditions to constitute the
criminal act and the statutory sentences
have all been stipulated under Article 41
of the Tax Collection Act. The target of
the penalties is the act of fraud or other
unjustified means to evade taxes, and the
statutory sentences include imprisonment,
detention and fine. They are the evalu-
ation of the legislators on such criminal
unlawfulness as intentionally falsify tax
returns that results in levy shortage. Given
that the Disputed Provision penalizes the
responsible person of a company bases
on the same tax evasion act but separately

limits the scope of those subject to im-
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prisonment, they are differential evalu-
ations of unlawfulness out of the same
tax evasion act. Therefore, the Disputed
Provision that “provision stipulating im-
prisonment sentence” is the imposition
of a more severe statutory sentence is a
differential treatment without proper jus-
tification and contradicts the principle of
equality under Article 7 of the Constitu-
tion, and shall become ineffective no later
than the anniversary since the issuance of

this Interpretation.

The Petitioner also petitioned for an
interpretation of Article 47, Items 2-4 of
the Tax Collection Act, as promulgated on
22 October 1976. Based on the descrip-
tion under the Petition, the abovestated
provisions were not the applicable laws
for the case the petition derives from.
Separately, with regard to the petition
for an interpretation of Supreme Court
precedents 69 Tai Shan Tsu No. 3068 and
73 Tai Shan Tsu No. 5038, since judicial
precedents are the expression of legal
opinions of that Court to unify the views
on laws and regulations, they are dif-

ferent from law and are not the subject
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matters that a judge may file petition for
an interpretation. The above two parts in
the petition do not meet the requirements
for interpretation in accordance with J.Y.
Interpretation Nos. 371 and 572, and are
hereby denied.

Justice Sea-Yau Lin filed concurring
opinion.

Justice Ching-You Tsay filed con-
curring opinion.

Justice Mao-Zong Huang filed con-
curring opinion.

Justice Shin-Min Chen filed dissent-
ing opinion.

Justice Yu-hsiu Hsu filed concurring
opinion in part.

Justice Yeong-Chin Su filed con-
curring opinion in part, in which Justice
Pi-Hu Hsu joined.

Justice Tzong-Li Hsu filed dissent-
ing opinion in part, in which Justice Tzu-
Yi Lin joined.

Justice Chi-Ming Chih filed dissent-
ing opinion in part.

Justice Chen-Shan Li filed dissent-

ing opinion in part.
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EDITOR’S NOTE:

Summary of facts: The petitioner,
Judge Chien Ron Chien of the Taiwan
Taoyuan District Court, while reviewing
a case on the violation of Business Ac-
counting Act by defendant Chiu Kun Fon
(the responsible person of Mei Chien Cor-
poration), believed that while the appli-
cable Article 47, Item 1 of the Tax Collec-
tion Act is limited to “shall be subject to
imprisonment,” it was apparently a legis-
lative error and was not that the defendant
cannot apply it analogically in his favor,
thus believed that the responsible person
of a company may be subject to detention

or fine under Article 41 of the same Act as

well.

However, the Supreme Court prec-
edents 69 Tai Shan Tsu No. 3068 and
73 Tai Shan Tsu No. 5038 were of the
opinions that the Disputed Provision may
impose only imprisonment, but no deten-
tion or fine on the responsible person of a
company. The petitioner thus argued that
the Disputed Provision and the above two
Supreme Court precedents infringe upon

the judge’s discretionary power on decid-
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ing the applicable laws and selection of
penalty types, and contradicts the princi-
ple of equality and proportionality under
the Constitution. The judge thus ordered
to stay the proceedings and petition for
an interpretation in accordance with J.Y.

Interpretation No. 371.
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