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J.Y. Interpretation No.685 ( March 4, 2011) *

ISSUE:

Is the administrative fine without a cap for the failures of a busi-
ness entity, which has entered into a contract with a cooperative
store to provide goods for sale, to issue uniform invoices to the
customers of the cooperative store and to obtain invoices from
the cooperative store in contravention of the Constitution ?

RELEVANT LAWS:

Articles 15, 19 and 23 of the Constitution ( &/ % - 7 % »

% L4 iEe % - L = %) ;LY. Interpretations Nos. 252,
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Value-Added and Non-Value-Added Business Tax Act: Article
2, Subparagraph 1; Article 3, Paragraph 1; Articles 14-16 Ar-
ticle 19; Article 32, Paragraph 1; Article 33 and Article 35 of
the Value-Added and Non-Value-Added Business Tax Act ( 4c
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F-7 s %=Lz = L7 0%) ;5 Article 44 of the Tax

Levy Act (AL 4F #&#ci> % » - » i% ) ; Administrative In-

* Translated by Professor Chun-Jen Chen.
** Contents within frame, not part of the original text, are added for reference purposes only..
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the Administrative Court (now reorga-
nized as the Supreme Administrative
Court) in July, 1998, in the relevant part,
stating that, regardless of whether the
opposite party of a transaction files a tax
return in accordance with the amount of
the invoices issued, the obligation of pro-
viding a make-up payment for the busi-
ness entity, which sells goods or services,
remains unaffected. These rulings are
both consistent with the legislative in-
tent of the Value-Added and Non-Value-
Added Business Tax Act (the Business
Tax Act was renamed as the Value-Added
and Non-Value-Added Business Tax Act
on July 9, 2001, hereinafter referred to
as the Business Tax Act.) Article 2, Sub-
paragraph 1; Article 3, Paragraph 1, and
the first half of Article 32, Paragraph 1 of
the Business Tax Act and are not in con-
travention of the principle of taxation by

law under Article 19 of the Constitution.

Article 44 of the Tax Levy Act, as
amended on January 24, 1990, imposes
an administrative fine of five percent of

the verified sum of the total amount of
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sales which should have been made with
invoices when no invoice was given to,
or obtained from, the for-profit enter-
prise, which should by law have given an
invoice to, or should have obtained an in-
voice from the opposite party of the trans-
action and yet has failed to do so. The ad-
ministrative fine thus imposed contains no
ceiling of a reasonable maximum amount
and hence renders statutory taxpayers in
individual cases liable to suffer evident
harshness of administrative punishments.
The administrative fines imposed under
Article 44 of the Tax Levy Act exceed the
degree of necessity of administrative fines
and are therefore in contravention of the
principle of proportionality under Article
23 of the Constitution and of the consti-
tutional guarantee of people’s property
rights under Article 15 of the Constitution

and shall no longer be applicable.

REASONING: 1. The Ad-
ministrative Interpretation of the Minist-

ry of Finance, Tai- Cai-Shui-Tze No.
910453902 (June 21, 2002) and the reso-
lution of the First Joint Meeting of Chief

Judges and Judges of the Administrative
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Court in July, 1998, in the relevant part,
stated that regardless of whether the op-
posite party of a transaction files a tax
return in accordance with the amount of
the invoices issued, the obligation of pro-
viding a make-up payment for a business
entity, which sells goods or services, re-

mains unaffected.

Article 19 of the Constitution ma-
ndates that nationals have the duty to
pay tax in accordance with the law. The
constitutional mandate stipulates that
when the state imposes the duty to pay
tax upon nationals or gives nationals tax
benefits, there shall be a statutory basis
which prescribes the elements of taxation
such as the subject of taxation, the object
of taxation, the relationship delineating
how the object of taxation belongs to the
subject of taxation, the tax basis, the tax
rate, the method of levy and the taxable
period. However, the agency-in-charge
has the power to interpret laws which are
within the domain of its legal authority,
so long as the interpretation is conducted
in accordance with the principles of the

Constitution and with the relevant legisla-
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tive intent and with the general methods
of statutory interpretation. Hence the
interpretation thus made is not in contra-
vention of the principle of no tax levy in
the absence of law. (See Judicial Yuan
Interpretations Nos. 607, 625, 635, 660
and 674.) The legal opinions expressed by
the Supreme Administrative Court in the
form of resolutions are also not in con-
travention of the principle of no tax levy
in the absence of law. (See Judicial Yuan
Interpretations Nos. 620 and 622.)

With regard to the fulfillment of the
duty to pay tax, the subject of taxation,
the object of taxation, and the relationship
delineating how the object of taxation be-
longs to the subject of taxation shall be as-
certained first before determining whether
the statutory taxpayer has paid the tax in
accordance the law or has failed to do so.
A third party, of course, cannot pay the tax
on behalf of, and under the name of, the
statutory taxpayer under law. Although,
unless it is prohibited by the tax law, it
is not illegal to pay the tax on behalf of
a statutory taxpayer when the law makes

it clear who the statutory taxpayer is, the
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182 J.Y. Interpretation N0.685

legal status of the statutory taxpayer shall
not be altered by any contract. Thus, if
the “tax” was paid by any-one other than
the statutory taxpayer, the “tax” so paid
will give rise to the issue whether the
government shall return the “tax”. Unless
the tax law stipulates otherwise, a statu-
tory taxpayer shall not be deemed to have
fulfilled his tax obligation and there shall
be no exemption for, or relinquishment
of, his responsibility to pay the tax merely
because a third party paid the “tax” under
its own name to the government treasury.
In other words, neither the recipient of the
government treasury nor the factual con-
sequences of tax collections and makeup
payments shall be able to alter the subject
of taxation, the object of taxation, and the
determinations of the subject of taxation
and the object of taxation, all of which
are expressly prescribed by the tax law.
In order to be consistent with the above-
mentioned principle of taxation by law,
the question whether the tax obligation is
fulfilled in accordance with the law and
the Constitution shall be determined by
whether, and how, the statutory taxpayer
fulfills his tax obligation, and shall not be
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determined only by the recipient of the
tax or by the factual consequences for the

government treasury.

Article 2, Paragraph 1 of the Busi-
ness Tax Act prescribes that, the “Statutory
taxpayers of the business tax are as fol-
lows: 1. Business entities that sell goods
or services.” Article 3, Paragraph 1 of the
Business Tax Act prescribes that, “The
definition of sale of goods is the transfer
of ownership of goods to another or oth-
ers for a consideration.” Article 32, the
first half of Paragraph 1 of the Business
Tax Act prescribes that, “For the ‘Table
of the Time Limits for Issuing Documen-
tary Evidence of Sales’ under this Act,
the business entities of a special nature or
small business entities may be exempted
from issuing uniform invoices, and may,
instead, issue ordinary receipts.” Accord-
ingly, when the state imposes tax obliga-
tions of the business tax on its nationals,
it expressly prescribes in the Business Tax
Act the subject of taxation, the object of
taxation, the determinations of the object
of taxation as contrasted with the subject

of taxation, and the duty to cooperate,
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such as to issue invoices, owed by the
statutory taxpayers of the Business Tax

(business entities).

The Administrative Interpretation of
the Ministry of Finance, Tai-Cai-Shui-Tze
No. 910453902 (June 21, 2002) stated
that, “Although the businesses conducted
by X company in its cooperative stores
are similar to those conducted in sale
units of a department store and although
both share the same characteristics,
namely that the commissions were stipu-
lated by contracts and were calculated in
accordance with a certain portion of the
total sales, the proceeds of the sale[s] of
goods in cooperative stores were collected
by X company, the transactions shall be
deemed as the sales of X company, and by
law X company shall issue the invoices to
the purchasers.” (hereinafter referred to
as the Interpretation) The Interpretation
made it clear that if the businesses entities
themselves sold the goods and the pro-
ceeds of the sales were collected by them
directly from the purchasers, this arrange-
ment should constitute “the transfer of

ownership of goods to another or others
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for a consideration” and the businesses
entities shall be deemed to be the sellers
of the goods. The cooperative stores did
not participate in the transfer of the own-
ership of the goods to others conducted by
the business entities in order to obtain the
consideration and therefore they should
not be deemed as the sellers of the goods.
Pursuant to Article 2, Paragraph 1; Article
3, Paragraph 1; Article 32, Paragraph 1
of the Business Tax Act, it is the business
entities who shall issue invoices to the
purchasers for the goods they sold. Under
the Administrative Interpretation of the
Ministry of Finance, Tai-Cai-Shui-Tze
No. 761126555 (April 2, 1988) (abolished
on March 19, 2009) [hereinafter referred
to as Interpretation No. 761126555], when
a department store is run in the business
mode of leasing its sale units to leasees,
it is the department store not its leasees
that shall issue invoices to customers, as
it is the former not the later that sells the
goods to the purchasers and collects the
proceeds and hence falls under the statuto-
ry definition of the “transfer of ownership
of goods to an other or others for a con-

sideration.” Accordingly, Interpretation
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186 J.Y. Interpretation N0.685

No. 761126555 stated that pursuant to the
foregoing provisions of the Business Tax
Act, the department store shall be deemed
a business entity which in turn shall issue
invoices to the purchasers. Because of the
business modes of department stores and
ordinary stores, the determination of who
bears the responsibility of issuing invoic-
es may vary. The Interpretations at issue
did not impose additional tax obligations
without a legal basis and were not in
contravention of the principle of taxation
by law under Article 19 of the Constitu-
tion and of the principle of equality under
Article 7 of the Constitution. Moreover,
Interpretation No. 761126555 stated that
only when the business entities them-
selves sell goods and collect the proceeds,
shall they issue invoices to the purchasers
in accordance with laws and regulations.
Interpretation No. 761126555 did not
restrict the selection of business modes.
Therefore, there is no issue of restricting

the freedom of business.

The value-added business tax is
the tax on the difference, i.e., the added

value, for the sale of goods or services in



manufacturing, furnishing, or distribut-
ing stages after costs are deducted. (See
Judicial Yuan Interpretation No. 397.)
Pursuant to Articles 14, 15, 16, 19, 33 and
35 of the Business Tax Act, the valuead-
ded tax is calculated by the difference
between the amounts of the periodically
filed sales and the costs evidenced by the
detailed chart of the uniform invoices as
well as other documents. After the cal-
culation, the amount of business tax due
or overpaid in the given period is thus
determined. (See Judicial Yuan Interpreta-
tion No. 660. See also Article 29 of the
Implementation Rules of the Value-Added
and Non-Value-Added Business Tax Act.)
Accordingly, the prevailing value-added
business tax is a multi-period sales tax
which levies the added value of a selling
period. The business entities conducting
business transactions in a given selling
period are statutory taxpayers. The reso-
lution of the First Joint Meeting of Chief
Judges and Judges of the Administrative
Court in July, 1998, in the relevant part,
stated that, “The prevailing value-added
business tax is a multi-period sales tax

which levies the added value of a selling
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period. The business entities conducting
business transactions in a given selling
period are statutory taxpayers. There-
fore, regardless of whether the opposite
party of the transaction files the tax return
and pays the tax in accordance with the
amount of the invoices issued, the obliga-
tion of providing a make-up payment of a
business entity, which sells goods or ser-
vices, remains unaffected.” This Resolu-
tion was made under the prevailing value-
added business tax that treats the business
entities conducting business transactions
in a given selling period as statutory tax-
payers and clarifies that anyone who is
not the opposite party of a transaction is
not a business entity which sells goods or
services and hence by law has no duty to
issue an invoice or to file a business tax
return. Therefore, regardless of whether
the one who files the tax return and pays
the tax in accordance with the amount of
the invoices issued, the filing of the tax re-
turn and the payment of tax only give rise
to the issue whether there shall be a claim
for the return of the tax so paid. Since the
payment of tax can neither be deemed to
be the fulfillment of the tax obligation
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of the statutory taxpayers, nor can give
rise to the legal effect of the exemption
from, or relinquishment of, the obligation
of the statutory taxpayers, the statutory
taxpayers’ legal obligations of providing
make-up payments of business tax remain
unaffected. If the statutory taxpayers have
not paid the business tax due, they shall
provide make-up payments. This Resolu-
tion is not in contravention of Article 2,
Subparagraph 1, Article 3, Paragraph 1,
and the first half of Article 32, Paragraph
1 of the Business Tax Act, and is in accor-
dance with ordinary methods of statutory
interpretation[s], and does not impose
tax obligations on nationals without any
statutory basis, and is not in contravention
of the principle of taxation by law under
Article 19 of the Constitution.

As to the statutory taxpayers who
shall provide make-up payments of busi-
ness tax by law, it goes without saying
that before the competent authority may
impose administrative fines in accordance
with the Business Tax Act, the illegal ac-
tions of the statutory taxpayers shall fall

under the statutory elements of the admin-
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190 J.Y. Interpretation N0.685

istrative sanction, and whether the statu-
tory taxpayers acted with scienter or with
negligence, the competent authority shall
meticulously take into account the special
circumstances of any given cases, the
availability of any privileges, exemptions,

and either complete or partial immunities.

Il. Article 44 of the Tax Levy Act, as
amended on January 24, 1990 pre-
scribes the administrative fine of five
percent of the verified sum of the total
amount of sales which should be made
with invoices when no invoice was
given, or obtained from, the forprofit
enterprise which should by law have
given an invoice to, or should have
obtained an invoice from the opposite
party of the transaction and yet has

failed to do so.

Article 44 of the Tax Levy Act, as
amended on January 24, 1990 (hereinaf-
ter referred to as the provision at issue)
prescribes an administrative fine of five
percent of the verified sum of the total
amount of sales which should be made

with invoices when no invoice was given,
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or obtained from, the for-profit enter-
prise which should by law have given an
invoice to, or should have obtained an
invoice from, the opposite party of the
transaction and yet has failed to do so.
The provision at issue was enacted with
a view to rendering the business entities
faithful to giving invoices to, and to ob-
taining invoices from, the opposite parties
in order to establish reliable tax records of
business transactions and in order to es-
tablish an accurate taxation system based
upon tax records. The provision at issue
was enacted to implement the constitu-
tional mandate under Article 19 of the
Constitution (See Judicial Yuan Interpre-
tations Nos. 252 and 642) and its legisla-

tive intent was of course justified.

With respect to the content of the
administrative sanction stipulated un-
der the provision at issue, the legislative
branch enjoyed the discretion after taking
into account the punishable degree of the
violation of the duty under the adminis-
trative law and the necessity and the ur-
gency of maintaining public interests. (See

Judicial Yuan Interpretation No. 641.)
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192 J.Y. Interpretation N0.685

The administrative fines under the provi-
sion at issue are calculated by a certain
percentage of the total verified amount of
transactions conducted without invoices
and are indeed formulated to reflect the
degree of punishment based upon the cir-
cumstances of the breach of cooperative
duty. However, the stipulated fixed per-
centage may run afoul of substantive jus-
tice in particular cases, especially when
administrative fines so imposed contain
no ceiling and may possibly attain an un-
limited amount and render statutory tax-
payers liable to suffer evident harshness
of administrative punishment. This may
lead to the inappropriate consequence of
severe infringement of people’s property
rights. Statistics indicate that from 2006
to 2008 the total administrative fines for
violating Article 44 of the Tax Levy Act
reached over NT$2,480,000,000. More
than ninety percent of this sum came
from the violators who were fined over
NT$1,000,000. (See the Legislative Yuan
Gazette, Volume 98, Issue 75, Pages 326-
327.) Accordingly, Article 44 of the Tax
Levy Act was amended on January 6,
2010 to add Paragraph 2 stipulating that,
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“The amount of the administrative fine
under the preceding paragraph shall not
exceed NT$1,000,000.” A ceiling of the
maximum administrative fine was enact-
ed. With respect to the provision at issue
that prescribed administrative fines with-
out a reasonable ceiling and may result
in evident harshness in individual cases,
the provision at issue exceeds the degree
of necessity of administrative fines and is
therefore in contravention of the principle
of proportionality under Article 23 of
the Constitution and of the constitutional
guarantee of people’s property rights
under Article 15 of the Constitution and

shall no longer be applicable.

111. Denied Petitions

In the present case, all three peti-
tioners claimed that the Administrative
Interpretation of the Taxation Agency of
the Ministry of Finance (The Supreme
Administrative Court Decision [1997]
Pan-Tze No. 851, the Taipei High Ad-
ministrative Court Decision [1999] Su-
Tze No. 138, and the petitions of all three

petitioners mistakenly referred to as the
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194 J.Y. Interpretation N0.685

Ministry of Finance.), and the Administra-
tive Interpretation of the Taxation Agency
of the Ministry of Finance, Tai-Shui-I1-
Fa-Tze No. 920450761 (June 28, 2003),
are in contravention of the Constitution
and filed petitions for our interpretation.
Petitioners claimed that the Administra-
tive Interpretation was a letter replying to
the inquiry of the Taipei National Tax Ad-
ministration of the Ministry of Finance,
and did not fall under the domain of the
administrative order under Article 5, Para-
graph 1, Subparagraph 2 of the Constitu-
tional Interpretation Procedure Act, and
therefore was unsuitable for the petition
of interpretation. In addition, all three pe-
titioners also claimed that the rest of the
resolution of the First Joint Meeting of
Chief Judges and Judges of the Adminis-
trative Court in July, 1998, which was not
considered by us, was unconstitutional.
The remaining part of the resolution of
the First Joint Meeting of Chief Judges
and Judges of the Administrative Court
in July, 1998, which was not considered
by us, was not applied by the court in its
final and concluding judgments involv-

ing the three petitioners and hence is also
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unsuitable for the petition of interpreta-
tion. One petitioner again filed a petition
for interpretation of J.Y. Interpretation
No. 660. However, the petitioner failed
to concretely delineate any ambiguity or
incompleteness of the J.Y. Interpretation
No. 660 which might warrant additional
interpretation. Thus, the petition for ad-
ditional interpretation was without just
reason and the petition is denied. In sum,
all the above mentioned petitions are in-
consistent with Article 5, Paragraph 1,
Subparagraph 2 of the Constitutional In-
terpretation Procedure Act and hence shall
be denied under Article 3 of the Constitu-

tional Interpretation Procedure Act.

Justice Sea-Yau Lin filed concurring
opinion, in which Justice Tzong-Li Hsu
joined.

Justice Shin-Min Chen filed concur-
ring opinion.

Justice Yu-hsiu Hsu filed dissenting
opinion in part, in which Justice Tzu-Yi
Lin and Justice Tzong-Li Hsu joined.

Justice Mao-Zong Huang filed dis-
senting opinion in part.

Justice Pai-Hsiu Yeh filed dissenting
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opinion in part.

EDITOR’S NOTE:
Summary of facts: This Interpreta-

tion is made under the consolidation of
four petitions. The facts of each individual

petition are delineated below.

I. Petitions filed by the Taiwan Branch
Companys of A international, Hong
Kong, the Taiwan Branch Company of
B Holdings Limited, British Virgin Is-
lands, and the Taiwan Branch Company
of C Enterprises Ltd., British Virgin
Islands:

1. All three petitioners are brand name
manufacturers of garments and
cooperate with retailing stores to sell
their garments. All three petitioners
claimed that their relationship with
cooperative stores is of sale of goods,
and all relevant business taxes are
collected by the cooperative stores
with the issuance of uniform invoices
in accordance with the amount of sales,
and the petitioners will issue uniform
invoices to each cooperative store as

their certificate of income every month
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2.

in accordance with the profit-sharing
methods under the contract between
each petitioner and each cooperative
store.

However, the Taipei National Tax
Administration of the Ministry of
Finance deemed the relationship
between each petitioner and each
of its cooperative stores as those of
leasers and leasees, and ordered that
the uniform invoices should be issued
by each petitioner to the customers
of its cooperative stores, and the
cooperative stores shall issue uniform
invoices to petitioners for services
of leases rendered. Accordingly, the
Taipei National Tax Administration
of the Ministry of Finance notified
the petitioners to provide make-up
payments for the unfiled business taxes
and imposed administrative sanctions
on the petitioners for failing to file tax
returns faithfully, for failing to issue
uniform invoices to the customers of
their cooperative stores, and for failing
to obtain uniform invoices from their

cooperative stores.
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3. The petitioners disagreed with the

administrative sanctions, and filed
administrative appeals, and instituted
administrative proceedings. None of
the administrative proceedings were
in the petitioners’ favor. Furthermore,
the decisions of the administrative
courts were final and conclusive.
Therefore, the petitioners claimed that
the Administrative Interpretation of
the Ministry of Finance, Tai-Cai-Shui-
Tze No. 761126555 (April 2, 1988),
the Administrative Interpretation of
the Ministry of Finance, Tai-Cai-Shui-
Tze No. 910453902 (June 21, 2002),
the Administrative Interpretation of
the Taxation Agency of the Ministry
of Finance, Tai-Shui-ll-Fa-Tze No.
920450761 (June 28, 2003), the
resolution of the First Joint Meeting
of Chief Judges and Judges of the
Administrative Court in July, 1998,
and Article 44 of the Tax Levy Act
with regard to the failures of issuing
certificates and of obtaining certificates
contained issues of unconstitutionality

and respectively filed petitions for
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interpretation.

4. The petitioner, the Taiwan Branch
Company of C Enterprises Ltd.,
British Virgin Islands, filed a separate
petition for an additional interpretation
of J.Y. Interpretation No. 660.

II. The petitioner, X, Inc., filed a petition

for interpretation:

1. The petitioner entered into a contract
with Y International Corporation to
establish sales units in department
stores. Under the contract, Y Inte-
rnational Corporation promised to
provide goods to the petitioner for
sale and to pay the petitioner an
agreed percentage of the amount of
total monthly sales with a guarant-
eed minimum monthly payment.
The petitioner also entered into a
cooperative contract with Z Company
and both parties agreed that the
petitioner would provide Z Company
its goods and those of B International
Corporation for sale and to pay Jun-

Yi Company an agreed amount of
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money. The petitioner claimed that
its relationships with B International
Corporation and Z Company are of
sale of goods, and all relevant business
taxes are collected by Z Company
with the issuance of uniform invoices
in accordance with the amount of
sale, and the petitioners will issue
uniform invoices to Z Company as
its certificates of income every month
in accordance with the profit-sharing
methods under the contract between
the petitioner and Z Company. B
International Corporation will issue
uniform invoices to the petitioner as
its certificates of income every month
in accordance with the profit-sharing
methods under the contract between
the petitioner and B International

Corporation.

2. However, the Taipei National Tax

Administration of the Ministry of
Finance deemed the relationships
between B International Corporation
and the petitioner and between the
petitioner and Z Company as those of

leasers and leasees, and ordered that
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the uniform invoices should be issued
by the petitioner to B International
Corporation and that Z Company
should issue uniform invoices to the
petitioner. Accordingly, the Taipei Nat-
ional Tax Administration of the Minis-
try of Finance notified the petitioner
to provide make-up payments for the
unfiled business taxes and imposed
administrative sanctions on the peti-
tioner for failing to file tax returns fai-
thfully, for failing to issue uniform
invoices to its customers, and for fail-
ing to obtain uniform invoices from Z

Company.

3. The petitioner disagreed with the ad-

ministrative sanctions so imposed
and instituted the administrative
proceeding.The result of the admini-
strative proceeding was not in the peti
tioner’s favor and the petitioner claim-
ed that the resolution of the First Joint
Meeting of Chief Judges and Judges
of the Administrative Court in July,
1998 applied by the administrative
court in its final and concluding

decision was unc-onstitutional and filed
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a petition for interpretation.



