J. Y. Interpretation N0.684 167

J.'Y. Interpretation N0.684 (January 17, 2011 ) =

ISSUE: Is a student who claims that his/her rights are violated by a
university’s administrative decision other than an expulsion or
similar decision entitled to bring administrative appeal and liti-
gation against the decision ?

RELEVANT LAWS:

Article 16 of the Constitution ( & = % -+ = i ) ;J. Y. In-
terpretation Nos. 380, 382, 418, 462, 563, 626, 653, and 667
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right to administrative appeal ( ¥ kg # ) , right to litigation
(#7248 ) ,J. Y. Interpretation No. 382 (f# 3 % = ~ = 55
f2$ ) , expulsion (i¥% ) , right to education ( % % ¥ 2. {§
41) , significant impact ( £ + 824%) , administrative decision
( {7 ¥z i/ ) , other constitutional rights ( # s & & 441 ) |
Where there is a right, there is a remedy ( #4177 3 fcid) |
university self-government ( = § p ;j5) **

* Translated by C. L. Chen
** Contents within frame, not part of the original text, are added for reference purposes only.
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HOLDING: When a university
makes administrative decisions or other

public authority measures for realizing
educational purposes of seeking academic
truth and cultivating talents or for main-
taining the campus order, if the decisions
or measures infringe the student’s right to
education or other constitutional rights,
even if the decisions or measures are not
expulsions or similar decisions, based on
the mandate that where there is a right,
there is a remedy under Article 16 of the
Constitution, the student whose right has
been infringed shall be allowed to bring
administrative appeal and litigation and
there is no need to place special restric-
tions. To this extent, the holding of J. Y.
Interpretation No. 382 is hereby modified.

REASONING: Article 16 of
the Constitution guarantees the people

the right to administrative appeal and the
right to litigation. When the rights of an
individual are violated by public author-
ity, the individual may duly bring admin-
istrative appeal and litigation to seek ad-

equate remedies (see J. Y. Interpretation
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Nos. 418 and 667). This right to remedy
may not be deprived of merely because of

the status of the individual.

On the question of whether people
who, as students, are subject to schools’
actions may bring administrative appeal
and litigation, J. Y. Interpretation No. 382
holds the view that it depends on the con-
tents of the actions. For an expulsion or
similar decision based on enrollment rules
or disciplinary regulations and sufficient
to alter the student status of a student and
to hinder the student’s opportunity to re-
ceive education, because it has significant
impact on the individual’s constitutional
right to education, it constitutes the ad-
ministrative decision under the Adminis-
trative Appeal Act and the Administrative
Litigation Act and, therefore, the student
may bring administrative appeal and
litigation against it. As to the school’s
actions against a student necessary for
maintaining the campus order or realizing
educational purposes and do not infringe
the right to education, such as recording

a demerit or reprimand, the student can
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only appeal within the school and is not
allowed to bring administrative appeal
or litigation. However, when a university
makes administrative decisions or other
public authority measures for realizing
educational purposes of seeking academic
truth and cultivating talents or for main-
taining the campus order, if the decisions
or measures infringe the student’s right to
education or other constitutional rights,
even if the decisions or measures are not
expulsions or similar decisions, based on
the mandate that where there is a right,
there is a remedy under Article 16 of the
Constitution, the student whose right has
been infringed shall be allowed to bring
administrative appeal and litigation and
there is no need to place special restric-
tions. To this extent, the holding of J. Y.
Interpretation No. 382 is hereby modified.

Teaching, research, and students’
freedom of learning at university are
all protected by the Constitution and a
university is entitled to the right of self-
government to the extent permitted by

law (see J. Y. Interpretation No. 563).
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To prevent academic freedom from the
undue interference of the state, not only
the administrative supervision should
be considerably restricted (see J. Y. In-
terpretation No. 380) but the legislature
may regulate university affairs only to
a reasonable extent (see J. Y. Interpreta-
tion Nos. 563 and 626). The agencies or
courts that hear administrative appeal or
administrative litigation cases brought by
university students should, based on the
principle of university self-government,
to an adequate extent defer to the profes-
sional judgment of universities (see J. Y.

Interpretation No. 462).

Separately, one of the petition-
ers argues that Article 4, Paragraph 1 of
the Administrative Litigation Act vio-
lates Article 16 of the Constitution and
is inconsistent with J. Y. Interpretation
No0.653. This part of the petition does not
specifically indicate how the provision
contravenes the Constitution objectively
but merely disputes the appropriateness
of fact-finding and law-application of the

courts from a personal subjective per-
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spective and, therefore, does not satisfy
the requirement set forth in Article 5,
Paragraph 1, Subparagraph 2 of the Con-
stitutional Interpretation Procedure Act.
According to Article 5, Paragraph 3 of the
Constitutional Interpretation Procedure
Act, this part of the petition shall be dis-

missed.

Justice Chen-Shan Li filed concur-
ring opinion.

Justice Yeong-Chin Su filed concur-
ring opinion.

Justice Tzong-Li Hsu filed concur-
ring opinion.

Justice Ching-You Tsay filed con-
curring opinion.

Justice Yu-hsiu Hsu filed concurring
opinion.

Justice Mao-Zong Huang filed con-
curring opinion.

Justice Chun-Sheng Chen filed con-
curring opinion.

Justice Shin-Min Chen filed dis-

senting opinion in part.
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EDITOR’S NOTE:
Summary of facts:

1. Petitioner X was a first year master’s
student at a graduate school of a
university. In the first semester

of the 2008-09 academic year, he

attempted to select a course entitled

“Corporate Governance and Business

Development” offered at the EMBA

program by another college of the

university. The university rejected
this class selection on the ground that
the petitioner was not a student of the

EMBA program. After the petitioner

went through the appeal within the

university, administrative appeal and
administrative litigation but the cases
were all dismissed for lack of legal

conformity, he filed this petition.

2. Petitioner Y was a fourth year master’s
student at another graduate school of
the same university. On March 16,
2004, he sought the permission from
the Extracurricular Activities Section
of the Office of Student Affairs to put

up on campus the poster in support of

J. Y. Interpretation N0.684 173

LA
i?%ﬁ:

LESFA XG5+ 8] - 84
97 ?-& BHE B EricEe Fia
EMBA £ fg Bk ch o @ jnmyn
EEFE P FRREG L
HEMREMBAE Y > &
B 2 Rp %~:ﬁ

ZEFRTB LA Lk A d B v AR

T f B

IE[_;E': 4(& o

2B FAY iR LAY
g4 9083237 16pvEREAE
29 SUNED SE I SR p RV
2P AR RERE Then A 4R
PFESBA RREDRE > FRoug
?@l%z? 2 B EATH e Bk
BERPN Y F R XL (7L

“F Y ATAR



174 J.Y. Interpretation N0.684

a certain candidate during the period
of an election of public officials. The
university rejected his application on
the ground that the act would violate
national laws. After the petitioner
went through the appeal within the
university, administrative appeal and
administrative litigation but the cases
were all dismissed for lack of legal

conformity, he filed this petition.

3. Petitioner Z was a sophomore at the

Department of Tourism Industry of
a private institute of technology. In
the end of the second semester of the
2002-03 academic year, he requested
the teacher of an obligatory course to
reschedule the final examination to
an earlier date because of the conflict
of schedule between the original
date of the examination and the date
of the tourism Japanese tour guide
examination of 2003, and the teacher
agreed. However, subsequently, the
teacher failed him in the course and, as
a result, the petitioner could not gra-

duate in 2003. The petitioner argued
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that the evaluation was not just and
adversely affected his graduation, and
after going through appeal within the
university and administrative litigation
but the cases were all dismissed, he

filed this petition.
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