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J.Y. Interpretation No.682 ( November 19, 2010) *

ISSUE: Some rules of the Special Examination for Doctors of Chinese
Medicine provide that any examinee who scores zero points
for any subject, has an average score of less than 50 points for
professional subjects, scores less than 55 points for the subject
of internal medicine, or scores less than 45 points for any of
the other test subjects, does not pass the exam. Are such rules
unconstitutional ?

RELEVANT LAWS:

Articles 7, 15, 18, 23 and Article 86, Paragraph 2 of the Con-
stitution (F2 % - i~ % L7 F~ % L+ NiE~ F - L=
i~ % ~ L 2 % % - %) ; Judicial Yuan Interpretation
No. 547 (2002.06.28) ( # 2 A3 7T v = 2238 ) ;
Articles 2, 3, 9, 10, 11, 15, 19 and 22 of the Professionals and
Technologists Examinations Act ( & f* BEZ s Rl ¥
BER_ESFZ2FES %4 ES L ESF L - ES R
LT~ %L4E %L -05) ;5 Article 1 and 3 of the
Physicians Act (2009.05.13) (iﬁgé‘ﬂé - 1ES%Z0F)
Article 15, Section 2 of the Enforcement Rules of the Profes-
sionals and Technologists Examinations Act (as amended on
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*  Translated by Chi Chung.
** Contents within frame, not part of the original text, are added for reference purposes only.
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% - 18 ) , Article 10, Section 2 of the Enforcement Rules
of the Professionals and Technologists Examinations Act (as
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Article 3, Section 1 of the Regulations on Score Calculation
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Regulations on the Qualification Screening Examination for
Doctors of Chinese Medicine (promulgated on 1962.03.23)
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The Regulations on the Preliminary Qualification Exami-
nation for Doctors of Chinese Medicine (promulgated on
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, the standards used to

HOLDING: Article 15, Para-
graph 2 of the Enforcement Rules of
the Professionals and Technologists Ex-
aminations Act, as amended on July 23,
2001, stipulates: “Where, in the preceding
paragraph, the successful examinees are
determined by using a total average score
of not less than sixty or by a specific per-
centage of the total number of actual ex-
aminees in each category, if a candidate’s
score in any one of the examination sub-
jects is zero, or if his or her average score
in the professional subjects is less than
fifty, or if any score in a specific subject
fails to meet the minimum requirement,

that candidate shall be deemed to have
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failed the examination..” (The same text
appears in Article 10, Paragraph 2 of the
current Enforcement Rules, as amended
on May 14, 2008.) Article 3, Paragraph
1 of the Final Score Calculation Rules of
the Professionals and Technologists Ex-
aminations states: “An examinee passes
a professionals and technologists exami-
nation if his or her final score is more
than or equal to 60 points.... However,
an examinee does not pass the examina-
tion if he or she scores zero points for
any subject, has an average score of less
than 50 points for professional subjects,
or does not meet the minimum score
requirements for specific subjects....”
Article 9, Paragraph 3 of the Examina-
tion Rules of the Professional and Tech-
nical Special Examination for Doctors of
Chinese Medicine, as amended on July
25, 2001, states: “Any examinee who
scores zero points for any subject, has an
average score of less than 50 points for
professional subjects, scores less than 55
points for the subject of internal medi-
cine, or scores less than 45 points for any

of the other subjects tested, does not pass
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the exam...” The rules set out above are
consistent with the principles of statutory
reservation and proportionality under Ar-
ticle 23 of the Constitution, as well as the
right of equal protection under Article 7
of the Constitution. These rules are also
consistent with the protection of people’s
right to work under Article 15 of the Con-
stitution and the protection of people’s
right to take examinations under Article

18 of the Constitution.

REASONING: The people’s
right to work, as protected by Article 15

of the Constitution, entails the freedom
to choose and to pursue an occupation.
Whether particular restrictions on the
freedom to choose and to pursue an oc-
cupation imposed by a statute or a regu-
lation explicitly authorized by a statute
are constitutional is a question governed
by several standards of review on the
basis of their contents. Article 86, Para-
graph 2 of the Constitution states that the
qualifications for professional occupa-
tions shall be determined on the basis of

examinations administered by the Exami-
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nation Yuan. Thus the people’s freedom
to choose professional occupations is
restricted by the Constitution itself. The
right to take examinations under Article
18 of the Constitution not only guaran-
tees the people’s right to take examina-
tions to become qualified to serve as civil
servants, but also guarantees the people’s
right to take examinations to obtain li-
cense to work as professionals or techni-
cians, which is consistent with the Con-
stitution’s protection of the people’s right
to work. In order to realize the protection
of people’s right to take examinations un-
der the Constitution, the state is obliged
to establish an objective and fair exami-
nation system and to ensure the fairness
of the examination results. Should any
regulation on the qualification to take ex-
aminations or the method of examinations
constitute a limitation on the people’s
right to take examinations or the people’s
right to work, the regulation should not
be inconsistent with the constitutional
principles of statutory reservation, equal
protection, and proportionality. However,

adequate deference should be given to the
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Examination Yuan, as the Constitution
establishes the Examination Yuan and
requires the Examiners, appointed by the
President with the consent of the Legisla-
tive Yuan, to exercise independently the
power to design and hold examinations to
ensure a fair and objective examination
system. Fairness in qualification exami-
nations for professionals and technicians
requires that all individuals who pass
the examinations possess the necessary
knowledge and abilities. As a result, if
the regulations promulgated by the Ex-
amination Yuan with regard to qualifica-
tions to take examinations or methods of
examination involve professional judg-
ment about examinations, the regulations
should be given adequate deference so as
to conform to the constitutional spirit of
the “separation and coordination of five

powers.”

Article 1 of the Physicians Act
states that nationals of the Republic of
China who pass the physicians’ examina-
tion and receive the certificate of physi-

cian license accordingly may practice as
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physicians. Article 2 of the Profession-
als and Technologists Examinations Act
defines professionals and technologists
as persons who are eligible to practice
their professions only after passing ex-
aminations and obtaining certificates in
accordance with laws and regulations.
Through Article 1 of the Physicians Act,
the Legislative Yuan classifies doctors of
Chinese Medicine as professionals, who
must obtain certificates of physician li-
cense in accordance with relevant statutes
and regulations. (see J.Y. Interpretation
No. 547). Article 15 of the Professionals
and Technologists Examinations Act stip-
ulates: “Regulations governing the differ-
ent Special Examination for Professionals
and Technologists shall be submitted by
the Ministry of Examination to the Ex-
amination Yuan for approval (Paragraph
1). The examination regulations referred
to in the preceding paragraph shall cover
the grades and levels of examinations,
as well as the qualifications for the dif-
ferent examination categories and the
required examination subjects (Paragraph
2).” Article 19 of the Professionals and
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Technologists Examinations Act consists
of three paragraphs. Paragraph 1 states:
“with due regard to the different grades
or categories of examinations, success-
ful examinees in the Professionals and
Technologists Examinations may be
determined by their having passed each
test subject, or by their achieving a total
average score of not less than 60, or by
a specific percentage of the total number
of actual examination candidates in each
category.” Paragraph 2 states: “the spe-
cific method of determining examination
qualifiers with regard to the above shall
be submitted by the Ministry of Exami-
nation to the Examination Yuan for ap-
proval.” Paragraph 3 states Regulations
governing the calculation of total scores
for Professionals and Technologists Ex-
aminations shall be submitted by the
Ministry of Examination to the Examina-
tion Yuan for approval.. The test subjects
and the standard used to determine who
passes the Professionals and Technolo-
gists Examinations concern whether par-
ticular individuals may obtain licenses to

work as professionals or technologists;
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thus, they constitute limitations on the
people’s right to work and right to take
examinations. However, the test subjects
and the standard used to determine who
passes the examinations involve profes-
sional judgment about examinations. As
they involve professional judgment about
examinations, not only may the Legisla-
tive Yuan legislate on such matters; the
Examination Yuan may also promulgate
administrative regulations on the basis
of statutory authorization. In addition to
setting out the three standards that may
be used to determine who passes the ex-
aminations, i.e., “achieving a score of 60
points on each and every test subjects,”
“achieving an average score of 60 points
for all test subjects,” and “achieving an
average score better than a set percentage
of all examinees,” the Professionals and
Technologists Examinations Act explic-
itly authorizes the Examination Yuan to,
in accordance with its jurisdiction and
professional judgment, promulgate sup-
plemental regulations for all profession-
als and technologists examinations with

regard to the methods used to determine
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who passes these examinations, the rules
that govern these examinations (including
those related to the level and classifica-
tion of examinations, the qualifications
required to take examinations, and the
test subjects), and the calculation of ex-
amination scores. The legislative intent
is to authorize the Examination Yuan to
exercise its professional judgment to de-
termine, for various examinations, the ap-
propriate standards of passing by which
the state may ensure that all examinees
who pass examinations possess the nec-
essary knowledge and abilities. With the
statutory authorization set out above, Ar-
ticle 15, Paragraph 2 of the Enforcement
Rules of the Professionals and Technolo-
gists Examinations Act, as amended on
July 23, 2001 by the Examination Yuan,
states: “For those whose total score has
reached 60 points for qualification, ... if
any tested subject of the examinations
should be zero point, the average score of
the professional subjects is less than 50
points, or the score of specially designat-
ed subject(s) does not meet the minimum

requirement, they shall all be deemed
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to be not qualified.” (The same text also
appears in Article 10, Paragraph 2 of the
current Enforcement Rules, as amended
on May 14, 2008.) Article 3, Paragraph
1 of the General Score Calculation Rules
of the Professionals and Technologists
Examinations states: “... Among those
qualified who have reached the general
score of 60 points, ... as long as there is
a zero point on any tested subject, or the
average score of the professional sub-
jects is less than 50 points, or the score
of specially designated subject(s) does
not meet the minimum requirement, they
shall all be disqualified....” Article 9,
Paragraph 3 of the Rules of the Profes-
sionals and Technologists and Traditional
Chinese Medicine Doctor Examination,
as amended on July 25, 2001, states: “For
the score on any of the test subject that
is zero point or professional subjects that
is less than 50 points in average, or the
internal medicine of the Traditional Chi-
nese Medicine that is less than 55 points,
or any of the other professional subjects
that is less than 45 points, they shall all

be disqualified.” (All these provisions are



referred to hereinafter as “disputed provi-
sions.”) The disputed provisions, requir-
ing that a successful examinee may not
obtain zero points for any subjects, that a
successful examinee’s average score be
no less than 50 points, and that a success-
ful examinee’s score for specific subjects
should meet minimum requirements,
provide more specific contents to the
more general standard that “anyone who
achieves an overall score of 60 points
passes the examination” as applied in the
Special Examination for Doctors of Chi-
nese Medicine. Therefore, the disputed
provisions do not violate the principle of
statutory reservation under Article 23 of

the Constitution.

Many patients in this country rely
on doctors of Chinese medicine. As de-
cades ago few formal schools of Chinese
medicine existed, for the purpose of se-
lecting qualified Chinese medicine doc-
tors to meet the needs of the society, the
Examination Yuan, authorized by the Ex-
aminations Act at the time, promulgated

the Rules on Special Examination for
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Doctors of Chinese Medicine on Febru-
ary 23, 1962; the Measures on the Quali-
fication Screening Examination for Doc-
tors of Chinese Medicine on March 23 of
the same year; and the Rules on the Ini-
tial Qualifying Examination for Doctors
of Chinese Medicine on April 2, 1968.
Pursuant to these regulations, examinees
with various educational backgrounds
and experiences could take three different
kinds of examinations: Special Examina-
tions, Certification Examinations, and
Preliminary Qualification Examinations.
Only those who pass the Special Exami-
nation or Certification Examination are
qualified to practice as doctors of Chinese
medicine. Later, as the society changed,
more universities and independent col-
leges began to educate doctors of Chinese
medicine, which is a result of the Leg-
islative Yuan’s policy decision, but the
Legislative Yuan still enacted Article 3,
Section 3 of the Physicians Act to allow
those who pass the Initial Qualifying Ex-
aminations to take the Special Examina-
tion. As such a rule allows the individuals

who do not possess an academic degree

FEHFBYF AT FE RTT
Wi FEEAY RS R AT R
PR FERETH - PG %8
AEA B FRL Y FERY Py
oo D2 HRER AN Bl
PREERTVHEAAA Y FRLA A
o R FEERZFERZAAT 5
PR R WY FE
A A A F Y F
FHREF AFR L PREEAGY
ﬂ§%i%ﬁﬁ§£%§ﬁ§ﬂ§§ﬁ
Bl mj FEydnege
FEREFTRZBE Feg2s
R A AT L g o TR
BARR Y A AT RS F Y
Ky &= a s uBEA FER LT
fd FEHFAYFAIGYF L REMN
BE R BTA R AR R 2
AL E 2 HETiERE AR T LR
F_o ﬁ,?—ua %gw;ﬁ;ﬁ_éjgﬁ; F 3 Ny
2R P G EE Y A TE LG
PEFEFRETRLERIE HER
=L ZER T2 G RB] ESHE o
AEF ST FEERRAABEANL 2 F

S

4

LN ERRA A F LD -



from a department of Chinese medicine
but take courses required for Chinese
medicine or obtain a degree in Chinese
medicine to take examinations to become
licensed to practice Chinese medicine,
Article 3, Section 3 of the Physicians Act
is consistent with the protection of the
people’s right to take examinations under
Article 18 of the Constitution. Pursu-
ant to Article 3, Section 3 of the Physi-
cians Act, the Examination Yuan holds
two kinds of examinations for doctors
of Chinese medicine. Examinees who
have already received formal education
in Chinese medicine may take the Senior
Examinations for doctors of Chinese
medicine, while examinees who have
not received formal education in Chinese
medicine may take the Special Exami-
nation for doctors of Chinese medicine.
The Examination Yuan duly promulgates
the disputed provisions pursuant to the
authorization of the Professionals and
Technologists Examinations Act and on
the basis of its professional judgment.
The standards used to determine who

passes the Special Examinations and who
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does not are a rational means used to de-
termine whether particular examinees are
qualified to work as doctors of Chinese
medicine. Therefore, such standards are
consistent with the principle of propor-
tionality under Article 23 of the Constitu-
tion, the protection of the people’s right
to work under Article 15 of the Constitu-
tion, and the protection of the people’s
right to take examinations under Article
18 of the Constitution.

The guarantee of people’s right to
equal protection under Article 7 of the
Constitution is intended to prevent leg-
islative arbitrariness and unreasonable
differential treatment. For a statute or
regulation to meet the equal protection
requirement, the purpose of the differen-
tial treatment must be constitutional, and
enough degree of nexus must exist be-
tween the classification set out in the reg-
ulation and the objectives that the regula-
tion seeks to achieve. For examinees with
various academic backgrounds and work
experiences, the Examination Yuan holds

three different examinations. Although
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such differences in the knowledge tested
and the minimum requirements may con-
stitute limitations on the people’s rights
to choose occupations and to take exami-
nations, the manner in which examina-
tions are held involves the professional
judgment about examinations. Therefore,
as long as the classification is rationally
related to the purpose of evaluating the
knowledge and ability of the examinees,
classification itself does not violate the
principle of equal protection. Article 3 of
the Professionals and Technologists Ex-
aminations Act divides Professionals and
Technologists Examinations into three
levels—senior, junior, and elementary—
and authorizes the Examination Yuan to
hold Special Examinations correspond-
ing to these three levels to meet special
needs. Articles 9, 10, and 11 of the same
Act stipulate the qualifications, including
both academic backgrounds and work ex-
periences, required to take examinations.
Avrticle 22 further stipulates explicitly that
depending on the needs of the particular
kinds of professionals and technologists,

additional training or education may be

J. Y. Interpretation N0.682 153

9
i
&

\2

U

¥

<3

SR T 0 B Bk
N U
i@éi%%
%ﬁ
- TR LR Y R
. %%@y4,§ﬁ5§+}ﬁ
PTG &
ErP{E % IDVRA Y > R R R
C B A RELT T HA T
BEAR B FEBY R
v%’vm%wwﬁﬁavaﬁﬁﬁg
FRES T 12 8 figbhnd
WU RE PR IR IR FAFF
REPFhaa MERSEREP SR
%#*é’%@%Ai%%%%ﬁwﬁ
j*ﬁ,%lqowgfﬂ/ﬁ‘“/\ﬁ#iﬁ_;bi

PRI ATRR AR AP ARA T2

A

8\/
i<
<l
4
<l
<l
3
=N

4§

o
<l
Tinl:
I

A
AN

o

|

‘-\—-
l\\
‘L‘\"

pé P\—:'/z‘";v"i‘"“ét‘;

-
W
\
X

~

=
e
e
o

>
N

Lo % Lo TSP TEARY

ll p:u

T A R F3.5 ] Mg F RS N
= J-J/‘ﬁ_'fgvljcz{};ﬁlﬁ:vgﬁl ’}f%,—‘-%]"_a_‘ﬁ_}#
FAE- T 7*%%%&&’:,:—%‘”!”%"

IRRTERREIARTRIZ AR E

CRECE SIS I Sy 5 NTEIE
52»;‘)-1\3;17‘5\153; » Fp 3 #’%—fl‘ﬁaf s Hp 1y A3
BER2 BELRLEFIR o L R

ﬂ%ﬁ%%?ﬁ
PP Y RS



154 J.Y. Interpretation N0.682

required after examinees pass examina-
tions, and examinees may be licensed to
work as professionals or technologists
only after successfully completing this
additional training or education. All of
these rules imply the following policy
consideration: Although professionals
and technologists should be selected by
the Examination Yuan through fair exam-
inations held in accordance with the law,
all methods of examination, including
written examination, oral examination
(interviews), on-site examination, review
of publications, and review of diploma
and work experience, cannot perfectly
ascertain the professional abilities of ex-
aminees. In addition, professionals’ and
technologists’ abilities and ethics must be
cultivated by systematic education and
cannot be ascertained through examina-
tions only. Therefore, for the purpose
of ensuring that the examinees that pass
examinations have adequate professional
abilities, the Legislative Yuan enacted the
aforementioned articles in the Profession-
als and technologists Examinations Act,

offering examinations for individuals

FEY FEABLREF TR
TR A TR FERT ZR
AAF 0 AAFEEHT AR L
Er-AAFF2 LR HYERAR
B2 RS 5 AP B2 RTT]A G
AP AL B PREZ HEL |
Y Y FEIRBRAEALFEF =
R FEEIRT A LB R
PEMPESFRERT LT A B
LERPIEERe LT A2 R
A A EWM RS AR T L
BE s Y FEEY Y AL
2

£ FEREATF L R e

it BB XTI F 4
Mz ERER BRI F 2L
LRITAREFEES S FERRAA
TEEL L e



with specific academic backgrounds and
requiring additional training or learning.
The purpose was to establish a reason-
able examination system for profession-
als and technologists. Pursuant to Article
3 of the Physicians Act and the relevant
rules in the Professionals and Technolo-
gists Examinations Act, the Examination
Yuan divides the examinations for doc-
tors of Chinese medicine into senior ex-
aminations and special examinations, and
promulgates different examination rules
with respect to the test subjects and the
standards used to determine who passes
the examinations and who does not, tak-
ing account of the fact that the examinees
of these two examinations differ in their
education and training in Chinese medi-
cine. In addition, the requirement of Arti-
cle 9, Section 3 of the Examination Rules
on the Special Examination for doctors of
Chinese Medicine, which states that suc-
cessful examinees must receive at least
55 points for Chinese Internal Medicine
and at least 45 points for other profes-
sional subjects, is a professional judg-

ment made by the Examination Yuan in
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accordance with the legal procedure, and
is rationally, instead of arbitrarily, related
to the purpose of the Special Examina-
tion for doctors of Chinese medicine—
identifying examinees who have the
knowledge, techniques, and ability to
practice as doctors of Chinese medicine.
For this reason, the aforementioned rules
promulgated by the Examination Yuan do
not violate the principle of equal protec-

tion under Article 7 of the Constitution.

In conclusion, the disputed regula-
tions are consistent with the principle of
statutory reservation and the principle of
proportionality under Article 23 of the
Constitution, as well as the right of equal
protection under Article 7 of the Con-
stitution. These rules are also consistent
with the protection of people’s right to
work under Article 15 of the Constitution
and right to take examinations under Ar-
ticle 18 of the Constitution.

Justice Tzu-Yi Lin filed concur-ring
opinion.

Justice Yeong-Chin Su filed concur-
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ring opinion.

Justice Sea-Yau Lin filed concur-
ring opinion.

Justice Shin-Min Chen filed dis-
senting opinion.

Justice Mao-Zong Huang filed dis-
senting opinion,

Justice Chen-Shan Li filed dissent-
ing opinion in part, in which Justice Yu-
hsiu Hsu and Justice Chun-Sheng Chen

joined

EDITOR’S NOTE:

Summary of facts:The petitioner
took the Special Examination for doctors
of Chinese medicine in 2002. Although
he achieved an overall average score of
more than 60 points, his scores on two
subjects, “Traditional Chinese Internal
Medicine” and “Traditional Chinese
Medicine Diagnostics”, failed to meet the
minimum passing requirements set out in
Article 9, Paragraph 3 of the Examination
Rules on the Special Examination for
doctors of Chinese medicine. As a result,

the petitioner failed to pass the exam.
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The petitioner filed a request to the
Ministry of Examination for reviewing
his scores on all the test subjects. After
reviewing and checking the petitioner’s
answer sheets and scorecards, no errors
were found. The Ministry of Examination
then notified the petitioner of the review

results.

Unsatisfied with the disposition by
the Ministry of Examination, the peti-
tioner brought an administrative appeal
to the Examination Yuan but the case was
dismissed. The petitioner then appealed
but the Taipei High Administrative Court
ruled against the petitioner. The peti-
tioner then appealed but the Supreme
Administrative Court again ruled against
the petitioner. Believing that several then
applicable regulations, i.e., Article 15,
Paragraph 2 of the Enforcement Rules
of the Professionals and Technologists
Examinations Act, Article 3, Section 1 of
the Final Score Calculation Rules of the
Professionals and Technologists Exami-
nations, and Article 9, Paragraph 3 of the

Examination Rules of the Professionals
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and Technologists and Doctors of Chi-
nese medicine Examination violated the
constitutional principles of equal protec-
tion and statutory reservation and, there-
fore, adversely affected the petitioner’s
right to work, the petitioner filed for in-

terpretation.



