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J. Y. Interpretation No.680 (July 30, 2010) *

ISSUE: Do Article 2, Paragraphs 1 and 3 of the Smuggling Punishment
Act contravene the principle of clarity with the authorization of
law and the principle of clarity on criminal penalties ?

RELEVANT LAWS:

J. Y. Interpretation No. 552 ( @ 2 a3 %7 - - 528 )
Article 2, Paragraph 1 and Paragraph 3 and Article 11 of the
Smuggling Punishment Act (54 i 5] % = %5 % - 58 ~
% =383 %L - i%) ;Item C of the “ltems and Quantities
of the Controlled Articles” amended and published by the Ad-
ministrative Yuan on October 23,2003 (4 + - &+ % = -+ =
piAsctagt 242 TE4l 5 p 2 Hlcip ) 38 )
Article 5, Paragraph 1, Item 2 and Paragraph 3 of the Law Gov-
erning the Review of Cases by the Judicial Yuan Grand Justices
(PR2BRAZFPFREEEIFT ES - Y- 52 % =
I ) .
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* Translated by Tzu-Yi Hung/ Ching-Yuan Huang.
** Contents within frame, not part of the original text, are added for reference purposes only.
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P ), nullum crimen sine lege (the principle of no crime with-

out a previous penal law) ( 3t =% = R p]) **

HOLDING: Article 2, Para-
graph 1 of the Smuggling Punishment Act
stipulates, “Import or export smuggling
of controlled articles or substances which
exceeds the published amount is subject
to no more than seven years of imprison-
ment, or in addition thereto, a fine of no
more than NT$3,000,000.” Paragraph 3
of the same Article stipulates, “The con-
trolled articles and its amounts, as indicat-
ed in Paragraph 1, shall be promulgated
by the Executive Yuan.” The purposes,
contents, and scope of this authorization
lack clarity, which contravenes the princi-
ple of clarity with the authorization of law
and the principle of clarity on criminal
penalties and shall cease to be effective
no later than the second anniversary since

the issuance of this Interpretation.

REASONING: The petitioners
argue that Article 2, Paragraph 1 of the

Smuggling Punishment Act (“import or

ﬁg'*%i . ﬂ"fg/ri‘f‘ R RS

$- AR TREF R EET

Pl sp AR F 2 pder 3 EME
o EPES & Hagd o

BERGE A28 nb
FABL L ANER A Iz - =

PARENAZ L BB EERG LR



export smuggling of the controlled ar-
ticles or substances which exceeds the
published amount is subject to no more
than seven years of imprisonment, or in
addition thereto, a fine of no more than
NT$3,000,000”), as applied in the Su-
preme Court Criminal Judgment 98 Tai
Shang Zi No. 3417 (2009) and the Taiwan
High Court Kaohsiung Branch Crimi-
nal Judgment 97 Shang Sue Zi No. 2032
(2008), are unconstitutional. Paragraph
3 of the same provision stipulates, “The
controlled articles and its amounts, as in-
dicated in Paragraph 1, shall be published
by the Executive Yuan.” Since Para-
graphs 1 and 3 must be combined to form
an integral penal provision, it is pointed
out that they are combined to be the sub-

ject matter of this Interpretation.

Although the Constitution permits
the legislative body to take the means of
legislation by delegation, i.e. to authorize
the administrative agencies to promul-
gate regulations to supplement the laws,
the purposes, contents, and scopes of

such authorization should be clear and

J. Y. Interpretation No.680 119

mv]‘}‘—F,EJf:J Jﬁ-’&’qﬁ‘
ﬁ’*ﬁ o Fe i % =
-3 Hﬁﬁ*ﬁ s B

ool FRRAL L o | iEY - e
L
=3

WML 2 2N 2
BT EF &L NS RELAH
Tooo BE L FE AT MH 2 P s
NFEEEFES P R o IO REER
2 PREARR 0 RS TR R 2R
4 H A RHETIZ B EAR AL o 22 2
MiA R4 e fd2pAER T4



120 J.Y. Interpretation N0.680

concrete. The degree of clarity in the
authorizing provision should correspond
with the impact on people’s rights by the
authorized regulations. Since criminal
laws deeply concern the people’s life,
liberty, and property rights, they must be
enacted through statutory legislation and
in conformity with the principle of nullum
crimen sine lege. When a law authorizes
the governing authority to promulgate
regulations to supplement the statute, the
culpability of the act must be foresee-
able in the authorizing law so that the
authorization is clear and concrete, and in
conformity with the principle of clarity on
criminal penalties (see J.Y. Interpretation
No. 522). Observing from the totality
of the authorizing statute, as long as it is
sufficient for the people to foresee that
certain act is likely to be subject to crimi-
nal penalty, such authorization is not in
contradiction with the doctrine of foresee-
able culpability, and no affirmation of the

culpable act is necessary.

The criminal penalty imposed under

Article 2, Paragraph 1 of the Smuggling
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Punishment Act has an enormous effect
on people’s liberty and property rights.
However, as to the contents of require-
ment that constitute the offence, such as
the items and amounts of the controlled
article, Paragraph 3 of the same Article
authorizes the Executive Yuan to de-
cide and publish. It does not specify the
purposes of the control nor identify the
factors that should be considered when
the items and amounts of the controlled
articles are published. Moreover, the
authorizing statute lacks the regulations
upon which other relevant matters may be
based and inferred, thus the contents of
the culpable acts can only be known from
the “Items and Amounts of the Controlled
Acrticles” promulgated and published by
the Executive Yuan. Even by observing
the totality of the Smuggling Punish-
ment Act, it is still not foreseeable the
smuggling of what items to what amount
is likely to be penalized. As such, the
authorization is certainly not clear and
concrete, and thus not in conformity with
the meaning and purpose of the Constitu-

tion to protect the people’s right. Since
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the amendment to the Smuggling Punish-
ment Act involves many elements such as
national security, social order, and eco-
nomic and trade policies, and the process
may take certain period of time, Article
2, Paragraphs 1 and 3 of the Smuggling
Punishment Act shall cease to be effective
no later than the second anniversary since

the issuance of this Interpretation.

On the part that concerns the peti-
tioners’ argument that Article 11 of the
Smuggling Punishment Act and Item C
of the “ltems and Amounts of the Con-
trolled Articles,” as promulgated by the
Executive Yuan on October 23, 2003, are
unconstitutional, it was only based on
their personal opinions to question the
constitutionality without pointing out spe-
cifically what parts of the aboveindicated
provisions contradict the Constitution.
As this part of the petition is inconsistent
with Article 5, Paragraph 1, Item 2 of the
Constitutional Interpretation Procedure
Act, it is hereby dismissed in accordance

with Paragraph 3 of the same Article.
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Justice Lai, In-Jaw filed concur-
ring opinion, in which Justice Tzu-Yi Lin
joined.

Justice Tzu-Yi Lin filed concur-
ring opinion, in which Justice Lai, In-Jaw
joined.

Justice Mao-Zong Huang filed con-
curring opinion, in which Justice Pai-Hsiu
Yeh joined.

Justice Tzong-Li Hsu filed concur-
ring opinion, in which Justice Tsay-Chuan
Hsieh joined.

Justice Sea-Yau Lin filed dissenting

opinion

EDITOR’S NOTE:
Summary of facts:The three peti-

tioners are the captain, chief engineer, and
engineer of a fishing vessel, respectively.
In September, 2007, the petitioners pur-
chased tuna and sailfish, among other
things, from unidentified source in the
open sea and smuggled the fish into the
territory of Taiwan without truthful decla-
ration. They were prosecuted after being

discovered.
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The Taiwan High Court Kaohsi-
ung Branch sentenced the petitioners to
one year, nine months, and six months
imprisonment respectively, for violation
of Article 2, Paragraph 1 of the Smug-
gling Punishment Act. On appeal, the
Supreme Court affirmed the judgment and
dismissed the appeal on the procedural
ground, holding that the petitioners did
not specifically identify which parts of the
High Court judgment were in violation of

the laws. The judgment was final.

The petitioners filed for a consti-
tutional Interpretation, arguing that Ar-
ticle 2, Paragraph 1 and Article 11 of the
Smuggling Punishment Act and Item C
of the “Items and Amounts of the Con-
trolled Articles,” as promulgated by the
Executive Yuan on October 23, 2003 and
applied in the Supreme Court Criminal
Judgment 98 Tai Shang Zi No. 3417 and
the Taiwan High Court Kaohsiung Branch
Criminal Judgment 97 Shang Sue Zi No.
2032, are inconsistent with the principles
of clarity with the authorization of law,

equality, and proportionality, thus contra-
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vene the right to equal protection under
Article 7 of the Constitution, the right to
life, and property right under 15 of the
Constitution, and contradict Article 23 of
the Constitution regarding restrictions on

people’s fundamental rights.
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