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J. Y. Interpretation No.678 (May 14, 2010 ) *

ISSUE: Are the provisions of the Telecommunications Act that penalize
the unapproved use of radio frequency and confiscate the equip-
ment therefrom a violation of the Constitution ?

RELEVANT LAWS:

Articles 11, 15 and 23 of the Constitution ( » % % B & /#
-+ - ~-+ 372 -1 =0%) ; Y. Interpretation Nos. 509,
613and 617 (P ZmPEF 57101 ~»- =22 2 - = 5.j%
) ; the front portion of Article 48, Paragraphs 1, Article 49,
Paragraph 1, Article 58, Paragraph 2, Article 60, and Article 67,
Paragraphs 3 and 4 of the Telecommunications Act ( & 3 %
$A8iER 1w s $ 4905 % 138 - % 5815 % 2718 ~ &
60 i% ~ % 67 5% 338 ~ % 438 ) ; Article 2 of the National
Communications Commission Organic Act ( & 7J3i 3 @354
RO§ w52 % - %) 5 Article 18 of the Radio Regulations of
International Telecommunication Union ( 5 & B 7§ K% 7
BEL E 2 mATARMF L AHE) 5 Article 109 of United
Nations Convention on the Law of the Sea (B & &% %2 =
H%-O4 ),
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w1 ) , criminal penalty (=%
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ciple of proportionality ( +* ] & B| ) , protection of property

] ), adminis-

trative penalty ( {7scf)) **

HOLDING: The front portion of
Article 48, Paragraph 1, Article 58, Para-
graph 2, and Article 60 of the Telecom-
munications Act concerning the penalty
and confiscation over the unapproved and
willful usage of radio frequencies do not
contradict the principle of proportionality
under Article 23 of the Constitution nor
the protection of free speech under Article
11 and the protection property rights un-
der Article 15 of the Constitution.

REASONING: Article 11 of the
Constitution stipulates that the people’s
freedom of speech shall be protected.
Given that the freedom of speech carries
the functions of self-fulfillment, com-
munication of viewpoints, pursuing truth,
gratification of the people’s right to know,
formation of public opinions and promo-
tion of all kinds of rational political and
social activities, thus constitutes an essen-

tial mechanism in the maintenance of the

\I—J-,\l"fﬁ}:‘_

BEEL t T ¥
;Ea‘m,ﬁ,.\‘*T—L\pia;:;E; ¥ LiE
M ARG Padp g R RARTAES
B Rk Ji uulv REFve > BFE N
ZEEZ BRI AR TE R

- ERRARTHRAd ¥ LT

5L
EERA A AEL L g &

~

>

.‘_

o

@xl

MRIEEREDE : Fi25L- R
oA ZTHmpd B RR o BRS

%ééiéﬁmpﬂ\ﬁigi~m$

____ /$i& —\J‘rm-fg—f ,"IE,\;}‘E},
B ER2Z jric s A g B2 7

R0 B IR A ;m}igﬁ THEERV

m(i%%i%i@i%ﬁ%$%)

TRALTERL WA AP
AR EEp d 2 R T AR
R EATRAG S TS BT



102 J.Y. Interpretation N0.678

normal development in a democratic and
diverse society, the State must endeavor
to provide protection to the maximum
extent ( J.Y. Interpretation No. 509). The
safeguard of freedom of speech as such
also includes the protection over the free-
dom of communications and broadcast-
ing, that is, the people’s freedom to access
information and express opinions through
the utilization of radio broadcasting,
television or other means of communica-
tions or networks ( J.Y. Interpretation No.
613). However, the constitutional safe-
guard over the freedom of speech and the
methods of its communications is not ab-
solute and should offer different scope of
protection and guidelines of limitations
based on the nature therein. Thus it is
not that the State may not impose justifi-
able restrictions by the enactment of laws
[as long as they are] in compliance with
the meanings and scope of Article 23 of
the Constitution ( J.Y. Interpretation No.
617).

The front portion of Arti-cle 48,
Paragraph 1 of the Telecommunications

Act stipulates: “The Ministry of Trans-
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portation and Communications (MOTC)
shall regulate radio frequency, power,
mode of transmission, radio station iden-
tification signals and call signs, and other
radio wave related matters; permission
from the MOTC must be obtained for op-
eration or alteration of radio wave related
matters.” (In accordance with Article 2 of
the National Communications Commis-
sion (NCC) Organic Act, as of February
22, 2006, the date of the NCC’s estab-
lishment, related laws and regulations
concerning communication and broad-
casting, including, among other things,
the Telecommunications Act, that were
heretofore under the governing author-
ity of the Department of Transportation
but involved with the jurisdiction of the
NCC, were to be transferred to the NCC.)
Article 58, Paragraph 2 of the Telecom-
munications Act sti[ulates: “Anyone who
arbitrarily uses or alters radio frequency
in violation of Paragraph 1 of Article 48
without authorization shall be penalized
with detention, and/or a fine of not more
than NT$200,000.” Article 60 of the
same Act further provides that violators of

Article 58, Paragraph 2 shall resulted in
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the telecommunications equipment being
confiscated regardless of ownership. By
the same rule, the use of radio frequency,
in accordance with Article 48, Paragraph
1 of the Telecommunications Act, is sub-
ject to the prior approval of the governing
authority, and, in the event of violation,
the penalty of detention, fine and confis-
cation of the equipment(s) in accordance
with Article 58, Paragraph 2 and Article
60.

Radio frequencies are public re-
sources that belong to all nationals. In
order to prevent usage interference and to
ensure efficient and harmonious usage so
as to maintain the order of wave usage,
public resources and to enhamce impor-
tant public interest, the government must
naturally manage with appropriate cau-
tion. Taken the above into consideration,
the legislative body stipulates in Article
48, Paragraph 1 of the Telecommunica-
tions Act that the people’s use of radio
frequency shall be subject to prior ap-
proval. The purpose of such legislation is
appropriate. While this regulation restricts

the freedom of communications concern-
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ing the usage of radio frequency, in light
of protecting the licensed users' rights and
interests, preventing interruptive interfer-
ences and maintaining the orderly usage
of radio wave and the safety of radio
communications ( Article 18 of the Radio
Regulations of International Telecom-
munication Union and Article 109 of the
United Nations Convention on the Law
of the Sea), and in balance, the restrictive
measures under this provision is neces-
sary and helpful in achieving the above-
stated purposes, and do not contradict the
principle of proportionality or the protec-
tion of free speech under Article 11 of the

Constitution.

To fulfill the pre-approval system
under the front protion of Article 48,
Paragraph 1 of the Telecommunications
Act, Article 58, Paragraph 2 of the same
Act provides that anyone who arbitrarily
use or alter radio frequency without au-
thorization shall be penalized with de-
tention, and/or a fine of not more than
NT$200,000. The legislators consider
the act of unauthorized and arbitrary use

of radio frequencies a violation of the li-
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cense system and the measure of adminis-
trative penalty is not sufficient to achieve
the legislative purpose of maintaining the
order of radio frequency usage as well as
thoroughly and effectively banning the
illegal usage activities ( the Legislative
Yuan Gazette, vol. 88, no. 37, p. 248),
thus stipulate criminal penalty as the mea-
sure of control, which does not contradict
the principle of proportionality under Ar-
ticle 23 of the Constitution. As to Article
60 of the Telecommunications Act, which
stipulates that the telecommunication
equipment used in violation of Article
58, Paragraph 2, regardless of ownership,
shall be confiscated, is intended to pre-
vent repeated unlawful use with the same
equipment at different locations after the
[initial] ban and is meant to prevent re-
cidivism. Furthermore, radio transmitters
or other devices used by radio stations to
transmit radio frequencies are controlled
goods that cannot be possessed or used at
will ( Article 49, Paragraph 1 and Article
67, Paragraphs 3 and 4 of the same Act).
Therefore, the confiscation regulation un-
der Article 60 for violation of Article 58,

Paragraph 2 contradicts neither the prin-
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ciple of proportionality under Article 23
of the Constitution nor the protection of
people’s property rights under Article 15

of the Constitution.

The State should allocate radio
frequencies fairly and reasonably to safe-
guard the freedom of expression under
Article 11 of the Constitution. In light
of the rapid research and development
of radio communication technology, it
needs to be pointed out that the governing
authority shall timely review the related
regulations in tandem with the condition

of technology development.

Justice Tzong-Li Hsu filed concur-
ring opinion.

Justice Pai-Hsiu Yeh filed concur-
ring opinion.

Justice Shin-Min Chen filed concur-
ring opinion.

Justice Mao-Zong Huang filed con-
curring opinion.

Justice Chun-Sheng Chen filed con-
curring opinion.

Justice Tzu-Yi Lin filed concurring
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opinion in part and dissenting opinion
in part, in which Justice Chen-Shan Li
joined.

Justice Yu-hsiu Hsu filed concurring
opinion in part and dissenting opinion in

part.

EDITOR’S NOTE:
Summary of facts: The Petitioner ar-

bitrarily used the 95.9Hz radio frequency
somewhere in Taichung County and es-
tablished a radio station named “Sound of
XX” to broadcastunlawfully since May
2002, although such use did not interfere
with the lawful use of radio waves. The
Petitioner was raided by the police in
March 2003.

The case was reviewed by the
Summary Court of the Taichung District
Court and the appellate panel of the Tai-
chung District Court. In the final judg-
ment, (92) Fong Chien Shang Tze No.
313, the appellate panel imposed a 50-day
detention and confiscated all the equip-
ment involved in the case. Believing
that the applicable statutes of Article 48,

Paragraph 1, Article 58, Paragraph 2, and
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Article 60 of the Telecommunications Act
in the above final judgment, among other
things, contradict the freedom of speech
under Article 11 of the Constitution, the
protection of property rights under Article
15 of the Constitution and the basic right
under Article 23 of the Constitution, the

petitioner requested for interpretation.
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