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ISSUE:  Is the provision that prisoners may be released before noon of 
the next day after the enforcement of prison terms has been ful-
filled under Article 83, Paragraph 1 of the Prison Act unconsti-
tutional ?
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HOLDING: On the part that 
prisoners shall be released at noon of the 
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next day since the expiration of the prison 

terms under Article 83 Section 1 of the 

Prison Act, it causes the prisoners to re-

main detained after the enforcement of 

procedure and infringes on the prisoners’ 

physical liberty, and violates due process 

of law.  Such means by restricting the 

prisoners’ physical liberty is not neces-

sary, and contravenes Articles 8 and 23 of 

the Constitution. The part of the statute 

not in consistent with this Interpreta-

tion shall be invalid as of June 1, 2010. 

The related governmental agencies shall 

promptly implement appropriate regula-

tions on the release of prisoners in accor-

dance with this Interpretation. Before the 

statute is amended, prisoners shall be re-

leased before noon on the day their prison 

terms are ended. 

On the part of the petition that con-

cerns the interim disposition under Article 

83, Paragraph 1 of the Prison Act, since 

it is no longer necessary to take that mea-

sure in light of this Interpretation, it is 

hereby dismissed.
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REASONING: Article 8, Para-
graph 1 of the Constitution stipulates: 

“Personal freedom shall be guaranteed to 

the people.  Except in case of flagrante 

delicto as provided by law, no person 

shall be arrested or detained otherwise 

than by a judicial or a police organ in ac-

cordance with the procedure prescribed 

by law.  No person shall be tried or pun-

ished otherwise than by a law court in 

accordance with the procedure prescribed 

by law.  Any arrest, detention, trial, or 

punishment which is not in accordance 

with  the  procedure  prescribed  by law 

may be resisted.” The statutory procedure 

prescribed under this Article means any 

measure that limits the personal freedom, 

regardless of whether the status being a 

criminal defendant. In addition to statu-

tory authorization, it can be imposed only 

after necessary judicial procedure and 

other due process of law being followed 

-

ticle 23 of the Constitution (see J. Y. Inter-

pretation Nos. 384 and 588 ) 

On the part of the stipulation under 

Article 83, Paragraph 1 of the Prison Act, 
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“[h]aving served the term of imprison-

ments … [prisoners] shall be released at 

noon of the next day since the end of the 

prison terms[,]” (hereinafter the disputed 

provision) it was an expedient measure 

legislated against the backdrop of admin-

-

tions at the prison, provided that the trans-

portation means were not convenient to 

and from the prison in the past, rendering 

at late night. Therefore, the release opera-

tions did not start until the next morning 

during business hours after the enforce-

the transportation and personal safety of 

the prisoners can both be looked after 

(see Ministry of Justice Memorandum 

No. Fa Jio Zi No. 0990900962 (March 

25, 2010) ).  However, under Article 65 

of the Criminal Procedure Code: “The 

calculation of term shall be in accordance 

with the stipulations of the Civil Code.” 

As such, the calculation of prison terms 

is analogous to and shall apply, mutatis 

mutantis, Article 121, Paragraph 1 of the 

Civil Code, in that when a term is deter-

mined by a day, week, month or year, the 
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end of the term shall be the end of the last 

day of that term.  Once the enforcement 

-

erwise with statutory justifications under 

the Constitution, the prisoners shall be 

released immediately so as not to contra-

vene the protection of personal freedom 

under Article 8 of the Constitution.

The  state’s  penal power over the 

prisoners extinguishes at the time the en-

forcement of the prison term is fulfilled. 

By having those prisoners who have ful-

filled their imprisonments to be released 

before noon of the next day after the end 

of the prison terms, as stipulated by the 

disputed provision, is the continuous con-

finement of their personal freedom in a 

particular locale and is no different from 

the criminal penalty of depriving people’s 

personal freedom. Now that the disputed 

provision did not clearly stipulate the 

due process under which such quasi–pe-

nal limitations on personal freedom of a 

criminal defendant can be carried out, it 

contravenes the due process of law under 

Article 8 of the Constitution. Separately, 

-
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able purpose by taking into consideration 

the tra-nsportation and personal safety of 

the prisoners to postpone the release prior 

to noon of the next day after the enforce-

ment of the prison term is fulfilled, the 

day the enforcement of the prison term 

is fulfilled does not necessarily mean to 

enforce the prison term literally until the 

midnight of that day. Therefore, by re-

leasing the prisoners before noon of the 

day their prison terms are ended neither 

-

ment of the imprisonment nor raises 

concerns over the prisoners’ transporta-

tion and personal safety.  It shows that 

the disputed provision is unnecessary and 

contravenes the  principle of proportional-

ity under Article 23 of the Constitution.  

The part of the disputed provision not in 

consistent with this Interpretation shall 

be invalid as of June 1, 2010. The related 

governmental agencies shall promptly 

implement appropriate regulations on the 

release of prisoner release in accordance 

with this Interpretation. Before the statute 

is amended, prisoners shall be released 

before noon on the day their prison terms 

are ended. 
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On the part of the petition that con-

cerns the interim disposition under the 

disputed provision, since it is no longer 

necessary to take that measure in light of 

this Interpretation, it is hereby dismissed.  

Justice Pai-Hsiu Yeh filed concur-

ring opinion, in which Justice Yuhsiu Hsu 

joined.

-

curring opinion.

-

ing opinion in part.

EDITOR’S NOTE:
Summary of facts:The Petitioner 

was convicted under the charges of rob-

bery, forging documents, among other 

crimes, and sentenced to five and half 

years and six months imprisonments, re-

spectively, by the Taiwan High Court. The 

executable sentence should be five years 

and nine months imprisonments. The 

On July 16, 2007, the High Prosecu-

((96) Jien Gon Shu Zi No. 4 ) and trans-
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ferred the Petitioner to the Taiwan Green 

Island Prison, with the prison term ended 

on June 11, 2010.

Note 3 of the above-indicated en-

forcement order stated: “If there should be 

no other criminal investigations in prog-

ress, in the morning of the next day after 

the prison term ends, the prison [author-

ity] shall verify the identity and release 

the prisoner.” The Petitioner objected and 

claimed that his prison term ended on 

June 11, 2010 and he should have been re-

leased as soon as the enforcement of that 

sentence was ended as of the midnight of 

that day. 

In Criminal Judgment (98) Shun Zi 

no. 2722 (2009), the Taiwan High Court, 

based on the disputed provision, ruled that 

the enforcement order was neither unjus-

The Petitioner disagreed and ap-

pealed to the Supreme Court but the case 

was dismissed for lack of proper claim 

(Criminal Judgment (98) Kun Zi No. 744 

(2009)). The Petitioner, believing the dis-
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puted provision violated Articles 8 and 23 

of the Constitution, petitioned a constitu-

tional interpretation and interim disposi-

tion.


