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J.Y. Interpretation No.675 (April 9, 2010) *

ISSUE: Does the provision in the Act for the Establishment and Admin-
istration of the Financial Restructuring Fund, which prohibits
distressed or non-performing financial institutions from paying
out non-deposit liabilities unconstitutional ?

RELEVANT LAWS:

Article 7 of the Constitution ( &2 % 7 ¥ ) ; J.Y. Inter-preta-
tion Nos. 485, 488, and 596 ( ;2 = & % 485~ 488 2 596
55 28 ) ; Article 5, paragraph 3 of the Act for the Establish-
ment and Administration of the Financial Restructuring Fund,
as amended on July 9, 2001 ( "ol & EE A £ K B 2 ¢
WiEH % 5% 33 -90# 772 9p Fla o7 ); Article 1
and Article 4, Paragraph 5 of the Act for the Establishment and
Administration of the Financial Restructuring Fund, amended
as of June 22, 2005( fFrclr & A £R § & F ILiE b
¥ 1iE~%4iE% 535 ,94%6" 22p 131 %) Article
1 & Article 15, Paragraph 1 and Article 17, Paragraph 2, of the
Deposit Insurance Act ( F 2x %*& i 6% 105 ~ % 1508 % 1
B~ % 17 %5 % 2 38 £ ), Article 62 of the Banking Act (42
77 % 62 i¥ ) ; Article 5, Paragraph 1, Sub-paragraphs 2 and
3 of the Constitutional Interpretation Procedure Act ( & 7% 2 *
TP FREEZE5EY LAY 245 % 33%).

* Translated by Dr. Cheng-Hwa Kwang.
** Contents within frame, not part of the original text, are added for reference purposes only.



70 J.Y. Interpretation N0.675

KEYWORDS:
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deposit insurance ( 7F % %% ), deposit liabilities ( 75 % i 7% ),
non-deposit liabilities ( 2--7% 4% % 4% ), order of financial cred-
ibility ( & g 7 * #% & ), Financial Restructuring Fund ( & g
& & A %), subordinated bank debentures (bonds) ( =% "& i+
& i ), Financial Supervisory Commission of the Executive
Yuan (Frclr £ E R E LR § )

HOLDING: Article 4, Paragraph
5 of the Act for the Establishment and Ad-

ministration of the Financial Restructur-
ing Fund, amended as of June 22, 2005,
provides that “[sJubsequent to the prom-
ulgation of the amended Act, when the
competent authority or the central com-
petent authority for agriculture finance
handles a distressed financial institution,
non-deposit debts of said institution will
not be paid off. ” It is meant to enhance
the utility of the Financial Restructuring
Fund of the Executive Yuan, to protect
the rights and interests of the depositors
of the financial institution, and to stabilize
the order of financial credibility, thus car-

ries appropriate objectives. Given that
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there is a reasonable nexus between the
means and the accomplishment of these
legislative objectives, there is no contra-

vention to Article 7 of the Constitution.

REASONING: The Petitioner
requested an interpretation on the consti-

tutionality of Article 4, Paragraph 5 of the
Act for the Establishment and Administra-
tion of the Financial Restructuring Fund
of the Executive Yuan, as amended on
June 22, 2005 (hereinafter disputed provi-
sion), which was applied in the civil judg-
ment of the Supreme Court, (97) Tai Shun
No. 2252 (2008)(hereinafter final judg-
ment). The final judgment, applying the
illustrations in the memorandum docketed
as Gin Guan Yin (2) No. 09700095310
(April 16, 2008) and issued by the Finan-
cial Supervisory Commission of the Ex-
ecutive Yuan, held that, The Chinese Bank
(i.e., the financial institution being taken
control) should tentatively halt its com-
pensation of nondeposit debts upon being
taken over. That memorandum, in turn,
also relied upon the disputed provision
by indicating that, in managing the non-

performing institutions, the governing
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authority is prohibited from paying out
non-deposit debts. It follows that the final
judgment has cited the disputed provision
as the basis for its reasoning and the dis-
puted provision should, thus, be deemed
to be applied by the final judgment. This
should be pointed out first.

The principle of equality prescribed
under Article 7 of the Constitution is not
meant to be equality only in form nor in
an absolute and mechanical sense. Rather,
it aims to guarantee the substantive equal
protection under the law. The legislative
body, based on the value system of the
Constitution and the purpose of enact-
ment, may naturally consider the diversity
of the regulated subject areas and provide
reasonable differential treatment (see J. Y.
Interpretation Nos. 485, 596).

The original Article 5, Paragraph
3 of the Act for the Establishment and
Administration of the Financial Restruc-
turing Fund, as amended on July 9, 2001,
provided: “The Central Deposit Insur-
ance Corporation, in compliance with

Article 15, Paragraph 1 and Article 17,
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Paragraph 2 of the Deposit Insurance Act,
may apply for and dispose of this Fund to
pay out in full the deposit and non-deposit
liabilities of the distressed financial insti-

”

tution--- This provision was amended
on June 22, 2005 and became Avrticle 4,
Paragraph 5: “Subsequent to the promul-
gation of the amended Act, when the com-
petent authority or the central competent
authority for agriculture finance handles a
distressed financial institution, nondeposit
debts of said institution will not be paid
off.” Thus the scope of the coverage by
the Financial Restructuring Fund of the
Executive Yuan (hereinafter Restructuring
Fund (Resolution Trust)) for distressed or
non-performing financial institutions was
revised from the original full compensa-
tion for deposit and non-deposit liabilities
to nondeposit debts only. Hence, for non-
deposit liabilities incurred after the 2005
amendment to the above provision, they
will no longer be compensated. That the
disputed provision, reverted to the system
of deposit insurance and provided differ-
ential treatments between deposit non-de-
posit debts is meant to enhance the utility

of the Financial Restructuring Fund of the
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Executive Yuan, to protect the rights and
interests of the depositors of the financial
institution, and to stabilize the order of
financial credibility.(see Article 1 of the
Deposit Insurance Act and Article 1 of the
Act for the Establishment and Administra-
tion of the Financial Restructuring Fund),

thus carries appropriate objectives.

Whether the scope of compensa-
tion for the Restructuring Fund should be
limited to deposit liabilities or should also
cover non-deposit liabilities involves the
issue of how to effectively appropriate
and utilize the Restructuring Fund. The
legislative body may indeed make proper
decisions after examining the financial
condition of the state and the necessity to
maintain the order of the financial market.
Besides, the nature of deposit liabilities is
different from that of non-deposit liabili-
ties after all. The establishment of the Re-
structuring Fund is to ensure depositors’
confidence in financial ins-titutions, so as
to stabilize the order of financial credibil-
ity. In considering the limited scale of the
Restructuring Fund and to reduce its bur-

den so that the Restructuring Fund can be
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operated more effectively, the legislative
body amended the disputed provision in
the Act to exclude payout for nondeposit
liabilities. Given that there is a reasonable
nexus between the means and the accom-
plishment of these legislative objectives,
there is no contravention to Article 7 of

the Constitution.

With regard to the question raised
by the Petitioner alleged that his prop-
erty right and the freedom of contract
was infringed by the governing author-
ity’s taking control over the distressed or
nonperforming financial institution under
Article 62 of the Banking Act, no specific
illustrations were provided on how his
rights protected by the Constitution was
infringed. Furthermore, with regard to the
Petitioner’s request for supplementary in-
terpretation to J.Y. Interpretation No. 488,
since the final judgment that causes the
present petition did not apply that Inter-
pretation, no supplementary interpretation
is permitted. Thus this part of the petition
is deemed to be not in conformity with
Article 5, Paragraph 1, Sub-Paragraph 2

of the Constitutional Interpretation Pro-
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cedure Act and is hereby dismissed in
accordance with Subparagraph 3 of the

same Act.

Justice Pai-Hsiu Yeh filed concur-
ring opinion.

Justice Mao-Zong Huang filed con-
curring opinion.

Justice Chi-Ming Chih filed dissent-
ing opinion in part, in which Justice Pi-

Hu Hsu joined.

EDITOR’S NOTE:

Summary of facts:The Petitioner in
2006 purchased from The Chinese Bank,
in three respective terms, subordinated
bank debentures (bonds), which in their
sequence provided an “Essential Points
on the the Issuance of Financial Bonds
(hereinafter Essential Points). Article 6 of
this Essential Points provided the method
for the accrual of interests and the repay-

ing of the principal.

Subsequently, the holding company
of the bank filed for reorganization due
to a financial crisis, which caused a bank

run. As a result, the Financial Supervi-

LA
FTRHEL B A ARBER
2 = ¥ SR AR I S
B BT A T ARG
sHEER, (THEH) > WL
FOERTLALE FBAL2 350

FrRzeLiz o @ F1pdan i M
R IFFHREL 0 FRIRARER
FRAA g7 H U L nhman s
MEE O IPARFARL > RSy



sory Commission of the Executive Yuan
designated the Central Deposit Insurance
Corporation to take control and arrange
auction sales of the bank assets to com-
plete the withdrawal of the nonperfoming

financial institution.

Considering The Chinese Bank was
in effect bankrupt, subject to liquidation
or reorganization, provided that the bank
did not pay the interests in accordance
with Point 6 of the Essential Points even
after numerous summon attempts, the Pe-
titioner then filed suit to request the can-
cellation of the contract and the return of
principal in accordance with Article 234
of the Civil Code and Point 10 of the Es-

sential Points.

The case was dismissed by the Tai-
wan Taipei District Court and on appeal,
the Taiwan High Court, applying the dis-
puted provision, also dismissed the case.
The Supreme Court in civil judgment (97)
Tai Shun No. 2252, again affirmed and
finalized the decision. The Petitioner then
requested an interpretation on the ground

that the disputed provision violated the
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equal protection of rights under Article 7

of the Constitution.



