J. Y. Interpretation N0.670 1

J.'Y. Interpretation N0.670 (January 29, 2010) *

ISSUE: IsArticle 2, Section 3 of the Act of Compensation for Wrongful
Detentions and Executions which denies indemnification should
detention is the result of the victim’s intentional or gross negli-
gent conduct unconstitutional ?

RELEVANT LAWS:

Article 8, Paragraph 1, Articles 15, and 23 of the Constitution
(2% "FE5-F~5L7E%=-L=208),JY. In-
terpretation Nos. 384, 400, 425, 487, 516, 588, 624, 652 and
665 (Fizfxs= 2552 O0% -~ %2 - 7 5~
o NEE % 7 - =B~ EN NN BE S N 7 B~ EN
= I =% %> > 1% 2% ), Article 5, Paragraph 1, Sec-
tion 2 of the Constitutional Interpretation Procedural Act ( &
ERx T FREEEZEETES - B % - 30), Article 1,
Paragraph 1, Article 2, Section 3 of the Act of Compensation
for Wrongful Detentions and Executions ( % jtps i /2 % -
i£% - 38 - % - 5% = 20 ) , Article 101, Paragraph 1 of the
Criminal Procedure Code (| % 3% /% % - F F - & % -
78 ) , and Article 102, Paragraph 1 of the Military Justice Act
(BEBHZE%-FF-ik%-37) .

KEYWORDS:

Compensation for Wrongful Detention ( % j* B3 1§ ) , state

* Translated by Professor Dr. Ming-Woei Chang.
** Contents within frame, not part of the original text, are added for reference purposes only.



2 J.Y. Interpretation No.670

B H] - T )

FETLF

lic interest ( =

> EA1ED)

of equal protection (- %
Gl R R) )

compensation ( & & % ) , final acquittal adjudication ( &
intention or recklessness ( &z ®, &
% ) , obstruction or misleading of mvestlgatlon or trial (¥
2] ), degree of culpability (+
, special sacrifice (Jf;m | #&4) | in-
demnification (4 & ) , physical freedom ( * £ p d )
# ) , principle of proportionality ( +*

N AL
FRaR), pub-

, right

HOLDING: For victims acquit-
ted by final adjudication, in the event
their detention is based on Article 101,
Paragraph 1 of the Criminal Procedure
Code or Article 102, Paragraph 1 of the
Military Justice Act because of intentional
or reckless conduct on their part, no dam-
age award is available in accordance with
Article 2, Section 3 of the Act of Com-
pensation for Wrongful Detentions and
Executions. Such acrossthe-board denial
does not take into consideration whether
the victim’s conduct that caused the de-
tention was to commit the crime or was
to obstruct or mislead the investigation
or the trial, nor con-sider the degree of
culpability from the act that caused the

detention and the losses resulted from the
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detention of the victim. Given that it is
not a necessity to avoid inapprop-ropriate
or abusive indemnification, and is not in
compliance with the legisl-ative meaning
and purpose of the Constitution on the
protection of people’s physical freedom
and right of equal protection by which
statutory indemnification is available un-
der the Act of Compensation for Wrong-
ful Detentions and Executions for an
individual who has endured special sac-
rifices more than ordinary degree while
the public interest through the exercise of
the state’s penal author-ity was realized, it
contradicts the principle of proportional-
ity under Article 23 of the Constitution
and shall become invalid no later than two
years since the issuance of this Interpreta-

tion .

REASONING: This Yuan has
repeatedly issued Interpretations regard-

ing the fact that the state shall provide
indemnification in accordance with the
law for the people’s property rights, pro-
tected un-der Article 15 of the Constitu-
tion, that have been specially sacrificed

because of the need of the public interest
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(see J.Y. Interpretation Nos. 400, 425,
516, and 652). This Yuan has also repeat-
edly issued Interpretations regarding the
fact that the people’s right of physical
freedom protected under Article 8 of the
Constitution is the prerequisite [basis] for
the exercise of other freedoms and rights
protected under the Constitution, and is
deemed to be a critical fundamen-tal hu-
man right that requires special protection
(see J.Y. Interpretation Nos. 384 and 588).
Thus for any individual whose specific
physical freedom subject to legitimate
restrictions by the public authority and
for public interest, such as detention, cus-
tody, or constrain, but under the special
circumstances has exceeded the degree
that should be endured by people under
ordi-nary condition, and constitute special
personal sacrifice, there shall be the right
to petition for reasonable indemnification
in accordance with the law so as to com-
ply with the meaning and purpose of the
Constitution on the protection of people’s
physical freedom and right of equal pro-
tection.
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Article 1, Paragraph 1 of the Act of
Compensation for Wrongful Detentions
and Executions stipulates: “For cases filed
and received under the Criminal Proce-
dure Code, Military Justice Act, Juvenile
Proceeding Act, or Gangster Prevention
Act, the victim may petition for state
compensation if one of the following con-
ditions is met: (1) that he/she has been de-
tained before the final non-prosecutorial
(2) that he/she

has been detained, placed under custody,

disposition or acquittal;

served a sentence or compelled to work
before the final non-prosecutorial disposi-
tion, acquittal, or cancellation of compul-
sory work in a retrial or an extraordinary
appeal proceeding; (3) that he/she has
been placed under custody before the final
dismissal of the case or protective dispo-
sition; (4) that he/she has placed under
custody or served the juvenile correction
program before the final dismissal of pro-
tective disposition in a retrial proceeding;
(5) that he/she has been con-fined before
the final dismissal of correction disposi-
tion; or (6) that he/she has been confined
or subjected to correction program before

the final dismissal of correction disposi-
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tion in a retrial proceeding.” The state
compensation stipulated under this provi-
sion is not premised on the intentional or
negligent unlawful infringing conduct on
the part of the public official in the capac-
ity of carrying out public authority.. Thus,
as a matter of form, the Act of Compensa-
tion for Wrongful Detentions and Execu-
tions is the special statute of the State
Compensation Act, and the state com-
pensation provided in this provision is in
fact a statutory financial com-pensation
to indemnify specific individual whose
freedoms and rights protected under the
Constitution endured more than ordinary
degree of restrictions that constitute spe-
cial sacrifices while the state, in realizing
its penal authority or exercising the public
interest through education or correction,
put that specific individual under deten-
tion, custody, confinement, sentence serv-
ing, or corrective measures (the com-
pensation in this provision is hereafter

referred to as in-demnification).

When a statute provides indemni-
fication to individuals whose freedoms

and rights endure special sacrifices that
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exceeded the ordinary degree because of
public interests, for the sake of avoiding
inappropriate or abusive indemnification,
such indemnification right may be ex-
cluded or reduced under different circum-
stances if the victim is culpable for the
creation or expansion of damages. VYet it
has to be necessary to achieve the statu-
tory purpose so that there is no violation
of the principle of proportionality under
Article 23 of the Constitution. Article 2,
Section 3 of the Act of Compensation
for Wrongful Detentions and Executions
(hereinafter the disputed provision), on
the part that prohibits those who are de-
tained because of intentional or reckless
conduct from seeking indemnification, as
far as dete-ntion under Article 101, Para-
graph 1 of the Criminal Procedure Code
or Article 102, Paragraph 1 of the Military
Justice Act is concerned, it does not take
into consideration whether the victim’s
conduct that caused the detention was to
commit the crime or was to obstruct or
mislead the investigation or the trial (such
as escape, tampering with a witness,
destruction of evidence or false confes-

sion, among other things), nor consider
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the degree of culpability from the act
that caused the detention and the losses
resulted from the detention of the victim.
Given that it is not a necessity to avoid
inappropriate or abusive indemnification,
and is not in compliance with the legis-
lative meaning and purpose of the Consti-
tution on the protection of people’s physi-
cal freedom and right of equal protection
by which statutory indemnification is
available under the Act of Compensation
for Wrongful Detentions and Executions
for an individual who has endured special
sacrifices more than ordinary degree while
the public interest through the exercise of
the state’s penal authority was realized, it
contradicts the principle of proportional-
ity under Article 23 of the Constitution.
The relevant government agencies should
conduct a thorough review and provide
proper revisions within two years since
the issuance of this Interpretation, and
based on the meaning and purpose of this
Interpretation, on whether the right to in-
demnification shall be restricted, whether
such restriction shall be across the board
exclusion or partial reduction, among oth-

er things, while taking into consideration
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circumstances such as the victim’s con-
duct that caused the detention, the degree
of culpability and the resulted damages,
in association with the relevant provisions
of the Act of Compensation for Wrongful
Detentions and Executions. The disputed
provision shall become invalid if no

amendment is made within this period.

Justice Ming Chen filed concurring
opinion, in which Justice Sea-Yau Lin
joined.

Justice Tzong-Li Hsu filed concur-
ring opinion.

Justice Pai-Hsiu Yeh filed concur-
ring opin-ion.

Justice Chen-Shan Li filed concur-
ring opinion.

Justice Mao-Zong Huang filed con-
curring opinion.

Justice Chun-Sheng Chen filed con-
curring opinion.

Justice Ching-You Tsay filed dis-
senting opinion.

Justice Chi-Ming Chih filed dissent-
ing opinion.

Justice Shin-Min Chen filed concur-

ring opinion in part and dissenting opin-
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10 J.Y. Interpretation No.670

ion in part.

EDITOR’S NOTE:
Summary of Facts:The two petition-

ers were responsible for foreign exchange
operations in a bank. In December 1978,
after the foreign issuing bank refused to
honor an export negotiation, the two pe-
titioners were detained on February 28,
1979 by the prosecutor who considered
them highly suspicious in committing cor-
rupted conducts. The Taiwan High Court
eventually granted bail and ended the
detention on April 8, 1983 and September
28, 1981, resulting the petitioners being
detained for 1,500 and 925 days respec-
tively.

The Supreme Court subsequently
and finally acquitted the two individuals
in 2007, and the two petitioners filed peti-
tion for wrongful detention damages. On
appeal, the Wrongful Detention Compen-
sation Court of the Judicial Yuan denied
their claims in 2008, holding that the two
petitioners nevertheless committed signif-
icant flaws in processing the export nego-

tiation, which, objectively and easily, can
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be misconstrued to have engaged in the
criminal conduct to benefit others, and the
detention, therefore, is not qualified for
indemnification under Article 2, Section 3
of the Act of Compensation for Wrongful

Detentions and Executions.

The petitioners file for the present
statutory interpretation, claiming that
Article 2, Section 3 of the Act of Com-
pensation for Wrongful Detentions and
Executions contradicts the principles of
presumption of innocence and proportion-
ality, and contravenes the right of equal
pro-tection under Article 7, the right to
work under Article 15, and the fundamen-
tal basic rights under Article 23 of the

Constitution.

In a separate case, the petitioner was
detained for violation of the Securities on
August 20, 2005, based on a decision of
the Banciao District Court, and was re-
leased on bail on June 13, 2006, amount-

ing to 298 days of detention.

The case was finalized with the ac-

quittal judgment from the Taiwan High
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12 J.Y. Interpretation No.670

Court in 2008, the petitioner then peti-
tioned in accordance with the law for
wrongful detention compensation. On
appeal, the Wrongful Detention Compen-
sation Court of the Judicial Yuan denied
the claim in 2009, holding that the peti-
tioner is nevertheless highly suspicious in
violating the Security Transactions Act,
the pretrial detention was the result of his
improper conduct and, therefore, meet the
conditions not to receive indemnification
under Article 2, Section 3 of the Act of
Compensation for Wrongful Detentions

and Executions.

The petitioner files the present statu-
tory interpretation, claiming that Article
2, Section 3 of the Act of Compensation
for Wrongful Detentions and Executions
contradicts the right of equal protection
under Article 7 and the right to physical
freedom under Article 8 of the Consti-

tution.

In the third case, the petitioner was
an Army officer who was absent without
leave (AWOL) in his base from January
26 1976 to February 9 1976. The brigade
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military prosecu-tor deemed the petitioner
highly suspicious of committing the crime
of escape and detained the petitioner from
February 9, 1976 to March 14th, 1977,
the day the officer was discharged from
the Army, amounting to 399 days of de-

tention.

On November 3, 1976, the court-
martial of the Army Development of
War Training Command acquitted the
petitioner, finding that he had no intent
to escape and did not meet the statutory
conditions of the offense. The petitioner
then filed for wrongful detention compen-
sation. On appeal, the Wrongful Deten-
tion Compensation Court of the Judicial
Yuan denied the claim in 2008, holding
that the detention was the result of the
petitioner’s improper conduct in that he
failed to apply for leave in accordance
with the regulations, and, therefore, meet
the conditions not to receive indemnifica-
tion under Article 2, Section 3 of the Act
of Compensation for Wrongful Detentions

and Executions.
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The petitioner files the present statu-
tory interpretation, claiming that Article
2, Section 3 of the Act of Compensation
for Wrongful De-tentions and Executions
contradicts the right to physical freedom

under Article 8 of the Consti-tution.
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