11008 1 9

1999( 02-27208889) 6255
yintzuo7@civil.teg.gov. tw

106 3 23
10631056700

500000000FUX00000_31056700AQ00-ATTCHI .pdf)

12771 1

106 2 10 1060003939

)|



(2)

22

22

ripeness )



22



32 38
10103103830

19

509

712

89
2012.5.14);

156
83)

17359



22

(
1.
22
242 (
22 362

552
554( 696
(

712 (



institutional right)

554



2015 e# / e/N./  ef

j ( Since the dawn

of history, marriage has transformed strangers into relatives, binding

families and societies together. ) >

3
5
Conrad Phillip Kottak

j 6 Jo ™uller
3 135 S.Ct. 2584 (2015).
4 9-18 ( 1996 )
5 Roger M. Keesing) 236

(1989)

6 Conrad Philip Kottak )



Lyer

8
AN
696
274 (2005 )
7 266-267
8 5 (2003 )
9 5-6

10 See Charles J. Reid, Jr., Marriage: Its Relationship to Religion, Law, and
the State, in Same-Sex Marriage and Religious Liberty Emerging
Conflicts 157-188 (2008)(hereinafter Emerging Conflicts) Knut
Wolfgang Noerr

4 337-343 (1 1999)



2013 United States v. Windsor’1 , tfe

12 [p]rotection of offspring, property interests and the

enforcement of marital responsibilities )

133 S.Ct. 2675 (2013).
Id. at 2691.



2 or Kennedy

enhanced the recognition, dignity, and
protection of the class in their own community 13 Kennedy

O rge/e//

( No union is more profound than marriage, for it
embodies the highest ideals of love, fidelity, devotion, sacrifice,,and
family . In forming a marital union, two people become something greater
than once they were.) 4

2003 v.Depar/me o 7/ea/ 5
Id. at 2692.

Obergefell, 135 S.Ct. at 2608.
798 N.E.2d 941 (2003). 0



Because it fulfils yearnings for security, safe
haven,and connection that express our common humanity, civil marriage
Is an esteemed institution, and the decision whether and whom to marry is

among life's momentous acts of self-definition. ) 16

denial full protection of the laws for

one’s “avowed commitment to an intimate and lasting human

relationship. 17

( Civil marriage is at once a deeply personal commitment to another
human being and a highly public celebration of the ideas of mutuality,
companionship, intimacy, fidelity,and family.) 13

2009

Vamum v.Brien 19

6 Id. at 955,
7 Id. at 957.

B W.at 954-55.

D 763 N.W.2d 862 (2009).
10



defining

the fundamental relational rights and responsibilities of persons ),

Y]

v.Brownx

23

J (’Will you marry me?”~

The designation of fnarriage s the status that we recognize.
It is the principal manner in which the State attaches respect and dignity

to the highest form of a committed relationship and to the individuals

D Id. at 883.
2L 671 F.3d 1052 (9th Cir., 2012).

2 Id. at 1078.
11



who have entered into it. )

official recognition

28 25

C.
2 Id. at 1079.
24
25
Equal Citizenship)
365 399-405, 410-418 (2009)

% Martha C. Nussbaum, From Disgust to Humanity Sexual

Orientation & Constitutional Law 126-165 (2010).
12



1004-1046

12

15 4

1223 3
23 1
3
63 64 74

1003

X

13



27;

27 400,

2B Obergefell, 135 S.Ct. at 2601.

243-44

2000
1988 )

8

14



22

22

15



)b

L,

31 evolving values )

29
/A at 2595 365

P Windsor, 133 S.Ct., at 2692-2693 (It reflects both the community’s
considered perspective on the historical roots of the institution of marriage
and its evolving understanding of the meaning of equality.)

3l See Daniel 0. Conkle, Evolving Values, Animus, and Same-Sex Marriage,

89 IND.L.J.27, 30-33 (2014)(

Michael Klarman From the
Closet to the Altar Courts, Backlash, and the Struggling for

Same-Sex Marriage (2013)(

16



5

2007

17



32

1051667240

>

2008

2011

18



2003

Terns33

,Scalia

A
4
+
3D
3B 539 U.S.558 (2003).
3 1d. at 604-605 (Scalia, J., dissenting).
35 166-177

(2015)
19



2014

2011

20



James Obergefell John Arthur

20 2011  Arthur
2013 Arthur
Arthur Ohio Arthur
Obergefell surviving spouse )
Obergefell
Arthure 36

Far from seeking to

devalue marriage, the petitioners seek it for themselves because of their

respect— and need— for its privileges and responsibilities.) 37

% Obergefell, 135 S.Ct. at, 2594-2595.

Id. at 2594.
21



youtube

22



365

242, 362, 552, 554, 647 )

365

23



647

647

554

554

24



22

Goo [/ e

Laws may not “interfere directly
and substantially with the right to marry.”” 389 /«re

Mam&e Cmd?9

3B Goodridge, 798 N E.2d at 957.
3 183 P.3d 384 (2008).

4 Marriages, 183 P.2d at 426.
25



l=

41

696

696

26



712

696

554

242

b

27



0

r#/el/

28



420 ~ ™ dell

365

42 "Tradition alone”
Marriage Cases, 183 P.3d at 427; Kerrigan, 135 A.2d at 479.
43 Obergefell, 135 S.Ct. at 2602..

4 Kerrigan v. Commissioner of Public Health, 957 A.2d 407,478-79. (2008).
29



365

That same-sex couples are willing to
embrace marriage's solemn obligations of exclusivity, mutual support,
and commitment to one another is a testament to the enduring place of
marriage in our laws and in the human spirit. ) 48

& Marriage Cases, 183 P.3d at 448-49; Goodridge, 798 N.E.2d at 966-67.
46 Goodridge, 798 N.E.2d at 964-65.

47

Id. at 965.
30



31



® Mat 961-62.
Varnum, 763 N.W.2d at 902.

995

32



51

2 Varnum, 763 N W .2 at.at 902.

* Obergefell, 135 S.Ct. at 2606-2607.

33



@

% W.at 2600.
% Windsor, 133 S.Ct. at 2692-2693.
57 Varnum, 763 N W .2d at 899.

>

W

N del/

34



)]

®

4

*® 1d. at 900.
59

% |1d at 901.

under-inclusive b 3B

over-inclusive o 3

35



62
63

628

649

Goodrige, 798 N E 2d at 962-64.

36



& Vamum,763 N W .2d at903.
& Obergefell, 135 S.Ct. at 2607.

37



6 Id. at 904-05.

67 1d. at 905.

@8 Id. at 905-06.

66

civil marriage )

38



69(

490 )

9 See eg Douglas W. Kmiec, Same-Sex Marriage and the Coming
Antidiscrimination Campaigns Against Religion, in EMERGING CONFLICTS,
supra note 10 at 103-122 Ryan T.Anderson, Truth Overruled The
Future of Marriage and Religious Freedom 105-122 (2015).

35 100-123
39



291
7L Perry,671 F.3d at 1091.

58-64 (2016 )

70,



73 1d at 1091-92.
74

74

22

41



sexual orientation )

696 701 -

696



75

Kerrigan 957 A.2d at 431 n.24; Marriage

Cases, 183 P .3d 440-41; Varnum,763 N W.2d at 885.
43



second-class citizens ) 6

; H
7
Varnum Cady
similarly situated )
the purposes of the
76 equal citizenship)
413
77 596



law ) 78

defining their fundamental relational

rights and responsibilities

Farm/m Cady

Like most lowans, Like all lowans ),

B Vamum, 763 N W .2d at 883.
M Id. at 883-84.
8 Id. at 872.



They are sexually and romantically attracted
to members of their own sex. )

_( committed relationships... )s)

Each maintains a hope of getting married one day, an

aspiration shared by many throughout lowa.) &



647

626 649

690 >

82
696
83

>&

47



365 ),

365

649

(1)

)]

649

649 >



j (“Lesbians and gay men ...

share a history of persecution comparable to that of Blacks and women% )

696

2013 2015
1996 Romer v. Evans,517 U S.620 ( 996)
rational-basis with bite)
2003 Lawrence v.Texas,539 U .S.558 (2003)

49



( "Outside of racial and religious minorities,we can think of no group
which has suffered such ‘pernicious and sustained hostility’ and such

‘immediate and severe opprobrium’ as homosexuals”” &

2008 )

Varnum

more likely than others to

& Marriage Cases, 183 P .3d at 442.
& 1d.

8 W._at 445.

& Kerrigan,957 A .2d at 432-34.



reflect deep-seated prejudice ) ,

a

Varnum,763 N W.2d at 889-91.

1/8

social construction)

51



)b B

“so central to a person's
identity that it would be abhorrent for government to penalize a person

for refusing to change it~ A

%5
only at the expense of significant damage to the
individual's sense ofself ) %
@ Marriage Cases, 183 P.3d at 442; Kerrigan, 957 A.2d at 436-39; Varnum, 763 N W .2 at
892-93.
B Marriage Cases, 183 P.3d at 442.

A Varnum, 763 N W .2d at 893.

Kerrigan,957 A .2d at 439.



meritocracy )



6-1 11 12 14

9 M at453.

B  Sexual Orientation  Discrimination in  the Workplace, available  at
http Z&mployment fmdlaw com/mployment-discrimination/exual-orientation-discrimination
-inthe-workplace.html (last visited, March 19,2017).

P See United Nations Human Rights Office of the High Commissioner,Born Free and
Equal: Sexual Orientation and Gender ldentity in International Human Rights
Law (2012), available at
http ZAvww ohchr org/Documents/Publications/BornFreeAndEqualLowRes.pdf (last visited,

March 19,2017).
54


http://employment.fmdlaw.com/employment-discrimination/sexual-orientation-discrimination
http://www.ohchr.org/Documents/Publications/BornFreeAndEqualLowRes.pdf

representation-reinforcing theory ) :

100 580

1John Hart Ely ,Democracy and Distrust:A Theory of Judicial Review (1980).

2 211 246-250 (2008)

55



whether the group lacks sufficient political strength to bring a
prompt end to the prejudice and discrimination through traditional
political means ) 1@

13 50

300 ma
1&

homophobia )

16
1 Varnum,763 N W .2d at 8%4.
1® Kerrigan,957 A .2d at 444, 446.
BW.at440. ( 1/10)
™ Id at 446.
16 Id. at 447.

16 W.at 444-46, 452.



107 M at453-54.
18 Vamum, 763 N W .2d at 895.

57



( domestic partnership )

22

civil union )

7 22



(ripeness)

1)

3)

n 328

(2005 )

nonjusticiable )

71

27

83,

2002 )

92-93

103-105

59



704, 716, 730, 736, 744

2003

Perry, 671 F.3d at 1066-1067.
802 N.E.2d 565 (2004).



365

1108

107

6071

61



1144

1124

1191

1253

1290

1298

21

7214

8184

62



467 467

1393 8905

1396 10728



2016 9 20-21

21
927:



2016

2016

2015

3

9

8-11

89

96

118

1930

1950

20-21)

2002 53-54

113

1945



2013

62-66)

119

2013 2 39

2014 10 ol

33

972

social sanction )



56

57

105 11









103 521 365 32 130




101

14

100 8
972 973 980
17359
10030981900
9 9 1000180748
1000023926
10031085400 2

95 9 24
22
2
83 8 11
2
1 8 23
100
100 9 22

83)

100



101

91

90

44

835

1639

2
1000180748
1000023926



89

79

10203506180

156

1040

102

31

982

89

365

156
11



10103103830

14

101

0999039668

10103103830

11 17

365
89 156



17359

83 08

106-107

11

18

23

23






R N PN WD

N PN

(104
(105
(105
(105
2015
@ 5
@ 5
a5
(103
@ 5
Qa 2
(105
(105 >
a5
a5
a5

(105

99
(1
104
(104
14
(106



1
2
3
4
( )
11
o7 o9 (@ =d o3

S10¢

97
@ 4

(104

@ s
(105



