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X 4% P2 ( European Court of Human Rights) ** Schalk and
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R 4FHE2. 5 THIR 4 (the institution of marriage)
M A g% B>t Schalk and Kopfv. Austria % ¢ 0 { :}ﬂ &‘&izﬂ,
’ﬁ'}z’?’tﬁ_*'ﬁi?}igii’7“".&'}&:’?%.'*]7!? AL €
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3 Eur. Court HR, Schalk and Kopf v. Austria, no. 30141/04, § 52, 24 June 2010; Eur. Court HR,
Vallanatos and Others v. Greece, nos. 29381/09 and 32684/09, § 75, 7 November 2013; Eur. Court HR,
Hamalainen v. Finland [GC], no. 37359/09, § 38, 16 July 2014,

4Eur. Court HR, Schalk and Kopf v. Austria, no. 30141/04, § 62, 24 June 2010. The Court held that :
‘... the Court observes that marriage has deep-rooted social and cultural connotations which may differ

largely from one society to another.’
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5The Universal Declaration of Human Rights Article 16 states that: ' (1) Men and women of full age,
without any limitation due to race, nationality or religion, have the right to marry and to found a family.
They are entitled to equal rights as to marriage, during marriage and at its dissolution. (2) Marriage
shall be entered into only with the free and full consent of the intending spouses....'

http://www.un.org/en/universal-declaration-human-rights, last visited: May 16, 2017.

7 See https://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY &mtdsg_no=IV-
4&chapter=4&lang=en, last visited: May 16, 2017.

8 A RELBUATHERBIFE AL REOB & S LRERIBIFE AN T/ES 2 U © T AL~ IRk
NHEZFUE - BEABINERZRT) -

% International Covenant on Civil and Political Rights Article 23 Paragraph 2 states that: The right of

men and women of marriageable age to marry and to found a family shall be recognized.’
https://treaties.un.org/doc/Treaties/1976/03/19760323%2006-17%20AM/Ch_IV_04.pdf, last visited:
May 16, 2017.



http://www.un.org/en/universal-declaration-human-rights
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https://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY&mtdsg_no=IV-4&chapter=4&lang=en
https://treaties.un.org/doc/Treaties/1976/03/19760323%2006-17%20AM/Ch_IV_04.pdf
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2984 o034 B ¢ F = 2002 &> Ms. Juliet Joslin et al. v.
New Zealand —% ¢ 117.% Juliet Joslin & X ¥ xed fF2 =
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16 fE 2k A Fo B ~ 5 17 FE R F 2 58 foe 5 2305 % 1
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+~ , (men and women) - 3 > @ » T 4 & | (every
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Y AREHEEE T 1990 FE 30 EEHZE 199 MR RE 4P XER T T AL
Q) 5T =R IR RIS R 5B IS S L R ERIRER - [RIfREE =TRMUE 18
RIS TT B e 2R - MRS - GBI S B S S AR BRI (A2 5
B AR R R R T 4 SRRV BRI RIREESE - (A%Y) ARME B L BRI EFE - HiE—
FEHG T (E &GS 55 2 T RE DURERRUE VP SRR 2% B Fon B BV AISE £RYEE - fERE 7
ZEEEEL > BEARERENATE (OF)) FrirfEsy HARERE T 1T6 - flin - BE -
%ﬁ%ﬂrﬁ%ﬁzﬁ Y R A RIS A {18 [ R Y L0 T AR XE S BB A A 48 4 ] PAIEAT = (HIE >
ZEGW L W—ERESE U HEREN - BRREEET  SE0ER > BN ER
(A%)) - ZEGBERSHERSTERAREMEMBENER - 5308 © "Article 23,
paragraph 2, of the Covenant reaffirms the right of men and women of marrlageable age to marry and to
found a family. Paragraph 3 of the same article provides that no marriage shall be entered into without
the free and full consent of the intending spouses. States parties’ reports should indicate whether there
are restrictions or impediments to the exercise of the right to marry based on special factors such as
degree of kinship or mental incapacity. The Covenant does not establish a specific marriageable age
either for men or for women, but that age should be such as to enable each of the intending spouses to
give his or her free and full personal consent in a form and under conditions prescribed by law. In this
connection, the Committee wishes to note that such legal provisions must be compatible with the full
exercise of the other rights guaranteed by the Covenant; thus, for instance, the right to freedom of thought,
conscience and religion implies that the legislation of each State should provide for the possibility of
both religious and civil marriages. In the Committee’s view, however, for a State to require that a
marriage, which is celebrated in accordance with religious rites, be conducted, affirmed or registered also
under civil law is not incompatible with the Covenant. States are also requested to include information
on this subject in their reports.'
http://tbinternet.ohchr.org/_layouts/treatybodyexternal/Download.aspx?symbolno=INT%2fCCPR%2fG
EC%2f6620&L ang=en, last visited: May 16, 2017.
11 Ms. Juliet Joslin et al. v. New Zealand, Communication No. 902/1999, U.N. Doc. A/57/40 at 214
(2002) . http://hrlibrary.umn.edu/undocs/902-1999.html, last visited: May 18, 2017.
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http://hrlibrary.umn.edu/undocs/902-1999.html
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8.2 The authors' essential claim is that the Covenant obligates States parties to confer upon
homosexual couples the capacity to marry and that by denying the authors this capacity the State party
violates their rights under articles 16, 17, 23, paragraphs 1 and 2, and 26 of the Covenant. The
Committee notes that article 23, paragraph 2, of the Covenant expressly addresses the issue of the right
to marry.

Given the existence of a specific provision in the Covenant on the right to marriage, any claim that this
right has been violated must be considered in the light of this provision. Article 23, paragraph 2, of the
Covenant is the only substantive provision in the Covenant which defines a right by using the term
"men and women", rather than "every human being", "everyone™ and "all persons". Use of the term
"men and women", rather than the general terms used elsewhere in Part |11 of the Covenant, has been
consistently and uniformly understood as indicating that the treaty obligation of States parties
stemming from article 23, paragraph 2, of the Covenant is to recognize as marriage only the union
between a man and a woman wishing to marry each other.

8.3 In light of the scope of the right to marry under article 23, paragraph 2, of the Covenant, the
Committee cannot find that by mere refusal to provide for marriage between homosexual couples, the
State party has violated the rights of the authors under articles 16, 17, 23, paragraphs 1 and 2, or 26 of
the Covenant.” http : //hrlibrary.umn.edu/undocs/902-1999.html, last visited: May 18, 2017.
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% » Convention for the Protection of Human Rights and
Fundamental Freedoms) % 12 ig4 2 ¢ T 444FHE : iiflj.s%ka
Ed T L RHRLRHI > 2 RER I DRF 2 5
20 3 F RIS 2 RAiEd o Y < 2010 £ 6 1 24
P R M X 72 2 (European Court of Human Rights) *t
Schalk and Kopf v. Austria %~ 2014 # 7 * 16 p *t
Hamalainen v. Finland %%~ 2015 # 7 * 21 p ** Oliari and
Othersv. Italy %172 2016 # 6 * 9 p ** Chapin and Charpentier

v.France %8> 5B A 295 12152 A g € B AR

13 A/JHRC/19/41, para 68 states that: ‘The Human Rights Committee has held that States are not
required, under international law, to allow same-sex couples to marry....” See https://documents-dds-
ny.un.org/doc/UNDOC/GEN/G11/170/75/PDF/G1117075.pdf?OpenElement, last visited: May 18,
2017.

14 Convention for the Protection of Human Rights and Fundamental Freedoms Article 12 stipulates

that: 'Right to marry: Men and women of marriageable age have the right to marry and to found a
family, according to the national laws governing the exercise of this right.'
http://www.echr.coe.int/Documents/Convention ENG.pdf,

http://www.echr.coe.int/Documents/Convention_ZHO.pdf, last visited: May 16, 2017.

15 Eur. Court HR, Schalk and Kopf v. Austria, no. 30141/04, § 61, 101, 108, 24 June 2010.

16 Eur. Court HR, Hamalainen v. Finland [GC], no. 37359/09, § 38, 102, 16 July 2014.

17 Eur. Court HR, Oliari and Others v. Italy [GC], nos. 18766/11 and 36030/11, § 102, 21 July 2015.
18 Eur. Court HR, Chapin and Charpentier v. France [GC], no. 40183/07, § 48, 9 June 2016.
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http://www.echr.coe.int/Documents/Convention_ENG.pdf
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Pl BHEfZ&B > G 2E 9% 8 FUERE A
B REEA EE S LA ERE ) IR FBiEE o TR oo

\\
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Z A48 o % (American Convention on Human Rights )
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fIPEERET D EERASGRL LN LHARGPRP o

() PRAEZP2RZTRE PN L2 LB

19 Convention for the Protection of Human Rights and Fundamental Freedoms Article 8 stipulates that:
'Right to respect for private and family life. 1. Everyone has the right to respect for his private and
family life, his home and his correspondence. 2. There shall be no interference by a public authority
with the exercise of this right except such as is in accordance with the law and is necessary in a
democratic society in the interests of national security, public safety or the economic well-being of the
country, for the prevention of disorder or crime, for the protection of health or morals, or for the
protection of the rights and freedoms of others.'

http://www.echr.coe.int/Documents/Convention ENG.pdf, last visited: May 16, 2017.

20 Convention for the Protection of Human Rights and Fundamental Freedoms Article 14 stipulates
that: 'Prohibition of discrimination. The enjoyment of the rights and freedoms set forth in this
Convention shall be secured without discrimination on any ground such as sex, race, colour, language,
religion, political or other opinion, national or social origin, association with a national minority,
property, birth or other status." http://www.echr.coe.int/Documents/Convention ENG.pdf, last visited:
May 16, 2017.

2L American Convention on Human Rights Article 17 Paragraph 2 states that: 'The right of men and

women of marriageable age to marry and to raise a family shall be recognized, if they meet the
conditions required by domestic laws, insofar as such conditions do not affect the principle of
nondiscrimination established in this Convention.'
http://www.cidh.oas.org/basicos/english/basic3.american%20convention.htm, last visited: May 16,
2017.
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£ % A # 7 7 ( The Universal Declaration of Human
Rights) ~ &2 @3z JIR%E 2 % (International Covenant
on Civil and Political Rights) ~ g 4 # = % ( Convention

2 HAEBEE IS T - WEOGEDAIIEGTRILL ~ KiEsEFEOHEF ]~
HIAZEHEFEARALELT . > | http://law.e-gov.go.jp/htmldata/S21/S21KE000.html, last
visited: May 16, 2017.

23 http://www.un.org/en/sections/about-un/overview/index.html, last visited: May 16, 2017.

24 http://www.pewforum.org/2015/06/26/gay-marriage-around-the-world-2013/#england, last visited:
May 16, 2017.
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32 Eur. Court HR, Oliari and Others v. Italy nos. 18766/11 and 36030/11, § 35, 36, 45-47, 53-55, 144,
177-187.

33 Eur. Court HR, Schalk and Kopf v. Austria, no. 30141/04, § 105, 108, 24 June 2010. The Court held
that: ‘The Court cannot but note that there is an emerging European consensus towards legal
recognition of same-sex couples. Moreover, this tendency has developed rapidly over the past decade.
Nevertheless, there is not yet a majority of States providing for legal recognition of same-sex couples.
The area in question must therefore still be regarded as one of evolving rights with no established
consensus, where States must also enjoy a margin of appreciation in the timing of the introduction of
legislative changes... The Court starts from its findings above, that States are still free, under Article
12 of the Convention as well as under Article 14 taken in conjunction with Article 8, to restrict access
to marriage to different-sex couples. ...The Court is not convinced by that argument. It considers on
the contrary that States enjoy a certain margin of appreciation as regards the exact status conferred by

alternative means of recognition.’

22



PRMAKET 193REAR  “amid 21 BRRK
Rl D 0 15 B B REKGRF B ORGRF M aaE
FREEZRRE S IS & > B L%T’L e 0 )
ERPETEFAGSILB THERAREIRP—B R RXK
P RBFEREEE T EREBMIRS &2 FIR
( Countermajoritarian Difficulty) - Bp % !’k%l‘a{?. Ralp*
LRk LRI R R S A o Jhp 2 —
BRFALEZ * M ERBFLE AL BRI BEBN
FAEZHBHF N %é'iJ_ﬁi-i}"J%’f:‘l}éf;b%%ﬁb
RELFFIARPFLREILFRY CRABARIT AL
RIS RREE-AZAABEMG ARRTLEI N
(4B Vi fmfﬁ_{;;ﬁ:ﬁ:i NBEECE - Sl i&f»37£ iﬁ,gfép\ % doie
R JpR A2 g o

%wFﬁM:A’@éﬁ%#F4%19ﬁ’$i£$%

%ﬁaﬁwﬁixa%gwﬁ,%&ﬁﬁm,ﬁﬁg%22

R A RAFP D 2 TIERRAR TR 9 FE o
TSR AREIF L pA2E R > BAREL 2

34 http://www.un.org/en/sections/about-un/overview/index.html, last visited: May 16, 2017.

35 http://www.pewforum.org/2015/06/26/gay-marriage-around-the-world-2013/#england, last visited:
May 16, 2017.
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