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8 “The present case, then, concerns a relationship lying within the zone of privacy created by
several fundamental constitutional guarantees.” Griswold et al. v. Connecticut, 381 U.S. 479, 485
(1965). 5%/ kXA (FRAEL) WNIZFLEIH (REXER) 64 ABEKR B
159-185 (2010) -

° “The present case, then, concerns a relationship lying within the zone of privacy created by
several fundamental constitutional guarantees.” Griswold et al. v. Connecticut, 381 U.S. 479, 485
(1965).

19 14, at 485-86 (1965).

11 “If the right of privacy means anything, it is the right of the individual, married or single, to be
free from unwarranted governmental intrusion into matters so fundamentally affecting a person as the
decision whether to bear or beget a child. . . . Eisenstadt v. Baird, 405 U. S. 438, 453 (1972).

12 Roe v. Wade, 410 U. S. 113, 153 (1973); Carey v. Population Services Int’l, 431 U. S. 678, 685-
86 (1977).
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BRAWRE O RELAGARRERA A BE - RERBELS THAER
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13 Planned Parenthood of Southeastern Pa. v. Casey, 505 U. S. 833, 850 (1992): “These matters,
involving the most intimate and personal choices a person may make in a lifetime, choices central to
personal dignity and autonomy, are central to the liberty protected by the Fourteenth Amendment. At
the heart of liberty is the right to define one’s own concept of existence, of meaning, of the universe,
and of the mystery of human life. Beliefs about these matters could not define the attributes of
personhood were they formed under compulsion of the State.”

14 Lawrence et al. v. Texas, 539 U.S. 558, 566-67 (2003): “ Their penalties and purposes, though,
have more far-reaching consequences, touching upon the most private human conduct, sexual behavior,
and in the most private of places, the home. The statutes do seck to control a personal relationship that,
whether or not entitled to formal recognition in the law, is within the liberty of persons to choose
without being punished as criminals. . . . It suffices for us to acknowledge that adults may choose to
enter upon this relationship in the confines of their homes and their own private lives and still retain
their dignity as free persons. When sexuality finds overt expression in intimate conduct with another
person, the conduct can be but one element in a personal bond that is more enduring. The liberty
protected by the Constitution allows homosexual persons the right to make this choice.”

15 “No one shall be subjected to arbitrary or unlawful interference with his privacy, family, home
or correspondence, nor to unlawful attacks on his honour and reputation. Everyone has the right to the
protection of the law against such interference or attacks.” International Covenant on Civil and Political
Rights art. 17, Dec. 16, 1966, 999 UN.T.S. 171.

16 “Tt entitles the individual to isolate oneself from one's fellow human beings, to withdraw from
public life into one's own private sphere, in order to shape one's life according to one's own
(egocentric) wishes and expectations.” MANFRED NOWAK, U.N. COVENANT ON CIVIL AND POLITICAL
RiGgHTS: CCPR COMMENTARY 378 (2nd ed. 2005).

7 Id. at 379: “Whereas public life represented that area in which the individual’s developmental
possibilities were limited by strict legal, social and/or moral norms, one could fully develop,
unrestricted and unobserved, one's individuality within the private sphere of one's ‘own four walls’. . . .
In principle, the right to respect for privacy includes private acts in public.”
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18 1d at 387-88: “As mentioned at the outset, privacy also guarantees a right of intimacy, i.e., to
secrecy from the public of private characteristics, actions or data. In determining whether personal
information is so private that its publication would constitute impermissible interference with privacy, a
variety of factors must be taken into consideration, including the specific conduct and the subjective
feelings of the person concerned. . . . Intimacy protects a person's likeness from being published
without his or her consent. Qualified protection is enjoyed by that data from the intimacy sphere whose
procurement, conveyance and publication would be embarrassing or awkward for the person concerned
for reasons of morals. One might conceive in this context of the publication of secretly acquired nude
photos or personal writings (diaries, letters, etc.) or of revelations of a person's sex life, so-called
anomalies, perversions or other (true or fabricated) peculiarities that would subject the person
concerned to public ridicule.”

19" “[P]rotection of intimacy goes beyond publication. Every invasion or even mere exploration of
the intimacy sphere against the will of the person concerned may constitute unjustified interference.”
1d.

20 “Sexual autonomy represents a particularly important case of the right to communication in the
area of privacy. Regulation of sexual behaviour therefore constitutes interference with privacy.” /d. at
391.

A g TEE) HEARBRETRE # Tk —E AN AR A 8 A s
% o NOWAK, supra note 16, at 382.
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% Adultery Case, 27-1(A) KCCR 20, 2009Hun-Ba17.205, 2010Hun-Ba194, 2011Hun-Ba4,
2012Hun-Ba57.255.411, 2013Hun-Bal39.161.267.276.342.365, 2014Hun-Ba53.464, 2011Hun-Ka31,
2014Hun-Ka4d(consolidated), February 26, 2015, 7: “Individuals’ sexual life belonging to the intimate
domain of privacy should be subject to the individual’s self-determination, refraining from State’s
intervening and regulation, for its nature. The exercise of criminal punishment should be the last resort
for the clear danger against substantial legal interests and should be limited at least.”
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B Adultery Case, 27-1(A) KCCR 20, 2009Hun-Ba17.205, 2010Hun-Ba194, 2011Hun-Ba4,
2012Hun-Ba57.255.411, 2013Hun-Bal39.161.267.276.342.365, 2014Hun-Ba53.464, 2011Hun-Ka31,
2014Hun-Ka4(consolidated), February 26, 2015.

2 Joseph Shine v. Union of India, (2019) 3 SCC 39, 54: “When the parties to a marriage lose
their moral commitment of the relationship, it creates a dent in the marriage and it will depend upon the
parties how they deal with the situation. Some may exonerate and live together and some may seck
divorce. It is absolutely a matter of privacy at its pinnacle. The theories of punishment, whether
deterrent or reformative, would not save the situation. A punishment is unlikely to establish
commitment, if punishment is meted out to either of them or a third party. Adultery, in certain
situations, may not be the cause of an unhappy marriage. It can be the result. It is difficult to conceive
of such situations in absolute terms. The issue that requires to be determined is whether the said act
should be made a criminal offence especially when on certain occasions, it can be the cause and in
certain situations, it can be the result. If the act is treated as an offence and punishment is provided, it
would tantamount to punishing people who are unhappy in marital relationships and any law that
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B A B 32 3 %F 4 #u4 3] (UN Division for the Advancement of Women, DAW)#
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working Group on Discrimination against women in law and in practice) JF 7 2012 4
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would make adultery a crime would have to punish indiscriminately both the persons whose marriages
have been broken down as well as those persons whose marriages are not. A law punishing adultery as
a crime cannot make distinction between these two types of marriages. It is bound to become a law
which would fall within the sphere of manifest arbitrariness.”

O BRETERME T o EHWE 102 £ 11 A 28 8 T@EFETHR R, ARG LK
https://www.moj.gov.tw/fp-199-61978-2b73b-001.html ( 4% % % B : 03/20/2020) °

31 Good Practices in Legislation on “Harmful Practices” Against Women, 19 (2009),
https://www.un.org/womenwatch/daw/egm/vaw_legislation 2009/Final%20report%20EGMGPLVAW.
pdf.

32 See generally United Nations Human Rights Office of the High Commissioner, Adultery as a
Criminal Offence Violates Women’s Human Rights (2012).

P RANE S RARRLEARFE RSN ERAES
http://www.humanrights. moj.gov.tw/cp-487-31598-9616¢-200.html ( & # %% 8 : : 03/20/2020) -

9


https://www.moj.gov.tw/fp-199-61978-2b73b-001.html
https://www.un.org/womenwatch/daw/egm/vaw_legislation_2009/Final%20report%20EGMGPLVAW
http://www.humanrights.moj.gov.tw/cp-487-31598-9616e-200.html

Bl > Ak % 230 HEiB A AR APBUR T S RE ¢ > kP sh 4 @k
%‘Zf’%ii@ﬁa _Lé{]%ﬁ_%]l,f%.ié ] jﬁ{%j&%ﬁ}%‘i > E%:%Aﬁz‘%%g%ﬁ%;%ﬁﬁ/{%lzﬁé{] é%%
A EREEE THRABORINEET 5 -

(Z) A*XBRBFESIFALGERBEZLE?

MRS A S RAERETE T8 R AR B E LR AH-
EHEA KRBT E SSA RN ERABMT E XM RREOHE > LN ARE
B RELE THREBMMATHRERES MIEAKET X EEIRENE
WM ATIR > CR4EE - KB EMABEMET > ARREFTE 748 ez tt - #3
ERFBEEE SSA A HRE B E A RS ENEER -

o REELEHBAMAORERENERBETE 603 Rt T E2HT
o SIRIRBETH SSARAE RS SRARER DO KBEFAZENLIRTAAR
B EREBHERFEFF 603 3K% > LEBERLIB R IMERELE o do AT ATHL >
MRS 2395 BHEFATRALHBALERRFEAR AR B R T AHEHM
B EREE HFEREAMNITAEE - S ERBTE SSAREREE SRR
WEMES 239 EEMANRET ARG > Hib— B & X BWE R EHE %]
HORARRABRETHARAERL  HIEMERBEAENTRASZERE
FIREZE > BA EMABELE WU AHELRGEENEE -

Lo ATPRH > A BEE R AR SmME - HIREREARER > [EuM kR 5
BEFOF X RBEEBOHGEET CHBEERANMAREIRELE X ATH
EAMABS— R EFRREGUREILREMAZ A T ACH BERSARER
BIEE 22 5P RIS A o Bt SAREETE 554 B BARETHREMR
VemfEm st > HAMARE AL A E 29 EAENR T mAY
i °

—~ FHFFHRIEE 239 K2,

(—) FEHREE 239 B EEZAFB YA ? BB REARMEE S X
AAHAMZX? XALRIKXBEEARMERFHEA?HEBEREBLM? (=)
FEHRER 29 GEE2FB RTAMNAMBEAZIER? FARBMME
EHRA— MBI ?

1. FEFRDNES 239 2@ 288 LA THRSE  RANEHES
HEA BERBFELEERXEEH

I FEFmEF 239 ERERNRE TRER 239 2 > HREBHREE
WA RHAARBRRAREA > RBBE R FHRDE LA EFRART 2R 2 6615

10



£ e

BHRAMTA  FERRES 239 GmETE0RA kB " HERA
FHANKREZEZ HNEREBAREREL AL RLEK > F—EH
WMEZH N BIRLBERZMEE  BAEAE  SCRAIME -T2 &
WAL EBHBEZEBRE SN HDABRBMMGFZRERR  REf
o RETUF BRBEFRRMG o ERES  BESH > 1REBMMAT A #E
e e

i M FFREF 230 BFEEHHNREHILEBORTAT AT HRE
W~ EEEFHBIARGRE A E—FFRNL R - R TREFIN  FEAE
FEHERFEM G fons BERBEABTLBEFTL BEBHTHHER
AR M AR EANETR  BAXFRE > ATUAREH L LB R ade st %
HEFRTHORE P BB - BE L - FREER RBRLZ KB
ERTTHZF RLEEBNERRTRERB S EALELE &L KR FE
AR MANERTIRZRE S DB EFREANEFRER -

EAFERNA HATKRER B LM AR S8+ T RE Y
BRRBEMGOGEE REARRTFRLZAZKILEMERERAHE SRR FE
EAEwBER A REREERFITOORE - FERBEFTERE F» &
FAEFERB AL RHKSE HERLERATHRE > mE L% FRART
o3 KBATUMBEA L MEFRRNEE 230G ETHARLYLEB Y T
JER o P E AL T HY B G B ALAEHEIRA SR Rk
ot BB EN BEERARENRTHZREFCL BEHIERSZHKES
VEEBZHE e SLEFBRARAMERRE OCRABERASY N EN B FEI
LT Z AL 0 A0 EET M E SRR T Bl o 0 A IRAST A AR A A%
FENH O HALHBNEATEENELFERMEmeRnm mALNmE ek
BHAIMEAN -

FlE5 > BB EHHMEIRRNES 239 452 T4 0 52 0y 5258 R A ZAEPRHE
g TEAB ) RIS IR A A E LB AL % Tk RIES
FRPRAGEYBAS B RIBIAFEH R R ooy B RGFA > BAH BEEEHR
U AR o TRBP > AT R BT HWEH 0 RS ERAGB A E R AEAN AT

¥ EBERI04EELSEFE 293 2T RAFH LR -

P g (1984) (M BRBEL I WIRE  MHABERMIRZEZRGEH AW
KA AM? ) (BBREE) 188 A 17

B R BE L FREERAELE R AHZRE AR ERBERTAZERE
Z 38 A2 k] L AE T IR A 4ol & JEAR B 9T B3R T 40 ) At -

11



UH E R BIS BB AR 0 R BRSNS RBAREY > REBEASE Y R
B BRBRMGEERT  ATRAAMLES LAEAE T SRATHEANRE
ZHB &R HPRBAAERE > mEMEZARLR  ER Tl RHELE
BRI AR T AR A A R B R SRECE (BT EL® ) M R R R R & AWEH -
RAF B AT FIRWE S 239 M THNREHETHBE  HEHEACEAE
o ERIHEBRS  HFXFRERMAEAN LA HEEFBMMG 4
RELERE B HEBESE  MEFHBEEANE R BHRATEREIAEA @
FA5% 4 SRR E L ISR BAM EIR N R 230 e R R B MLk B
HEIEREEL THEEMM G MR AHHNS TREHAEZAEEEIGEZAFA
B HAARTEEREALEELARBRAOBLERFEHLARAGNE
R BRAEA -

2. MFHEE 239 FEFRAL  BEABEFBRERLLERTRBEERSE
HFER - Mb— 2B BY > FARAREEALNS

I FIFMEF 239 AL Z AT AR R ERAT 4 AN EFAHHILEFE
MIESHEHE RAT BN BNRE H - EHHENTE  ERILREETRAT L%
FEBRARTOHA  BARRLFPERHEA > AREHEZRE > HEZOHAF B
M FIRmE S 239 ke ERE > HILB & BB S E3F mARieaE R
8956 B HICRATMR BB IR HIeA & oL BRI R SR RBE B AP A&
HRBERZEB - BHAORAT AHNOKERERENYA LSRR T
I AEFOBEAFIPIS  ERAREALLCE R RZRAORER A
E R 5B -

EWTmZ IR ERIH > AR ALBILRENRE  AEEREFALR
BB BABEUNBARREKR Y SLEZBARBENES 2046 BERI AL
W MEABRBERTIRZ AR E  BAEE SRR RS
Bl > EHEABEEIREG > BEAREZEFRMGD EBART o698 A - A
REAERTHZ R E M ERREE BIGEIRACERHBERZAE
AB I T ey 2R 5B REBREMBEARELRIEG S MR FE4
BPRFAETFAERANZ BRI -

sesh o B FIRREE 239G ER T ETRER Lo Ao AR R AE A R
FIEER - hofTAr i > AL FHMAHRBRE SN R EEFREANER

T REHER 104 FEEIEFHE 23 B2 RAFFRLE -
¥ g (1982) (HEFWETH) 0 2920
¥ BRAMA - BATIHE 3T -

12



AREFELMHSNERGER BAF L LB EMNH £ R Y Jogb— & A FR

WIER 9B EERE REAFHBEARIMERIHZROBEMRSIEE
BB ER PEH LR THE LhaE AR R EXE 7 4%
HEETEORERE LRERETFLESELRBEAELME -

— 2,
=~ B

—

WM RSN E B L3RBT E T48 i s CR B EE LR
FRGEAM - A KIRBETE 603 RAFARL  AMANRERABAEEME 2 4%
BAKBRZRE  LARBEAALBTRERARENMCARER B 4] BA
HMEORALERE 22GMRRGELEAARAMN - AT > AEE 239 4B ER
RS RHBALFERRFEARALAE T RS AN ERETHERE
TR IkmiB LA ERETE 5S4 RMEREFHRBBENHBARITA B B
BR BREIMBAFTRERENR Y - E—BETHARER AR L - sH 2
B AR EE T H 554 B R e A E BTARE -

HE S 239 5B EHEFHME > RILEZ R ZEBHBIMIIMET AR T P R
BRI G BT E R LHGREARE A S RBERL R UA R ZRIL
m%@&ﬁ%%i%%ﬁ’%Tuﬁ%%ﬂ FE L BEM AL IESMes iz
3 L IE AR o SHEHBIR B A MR R B FHE RGN AR EBN LB ®
ZHERCEERZHA R AIFE CHBEERAMMARERSE X AT
HEAELC—RFAREHARE LR EH 28 T2 BERY TARK
Bl % B8 22 WA PR ay B A o s R EIRINES 239 e Z 455 2 >
BFEELTHEYEMBPG mAHdHBEAEBREI AT AXEEEEM
BAZELEARBROBHAERFEE AL RESEAEERMERNS
HetdmBEAMMENFABNFE FRAATEME BATE SR THEL
MAREAMEAR  BEXE THRHMANETE FENRERMER -

O ZEwRET (2013) (B RRA RN G ) (SR EH) 2234 > B 41-
42 -

13



