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No Freeman shall be taken or imprisoned, or be disseised of his Freehold, or
Liberties, or free Customs, or be outlawed, or exiled, or any other wise destroyed;
nor will We not pass upon him, nor condemn him, but by lawful judgment of his
Peers, or by the Law of the Land.
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That no man of what Estate or Condition that he be, shall be put out of land
or Tenement, nor taken, nor imprisoned, nor disinherited, nor put to death, without



being brought in answer by due process of law.
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due process of law Bd-< iR (writ) BYBEEEASE—E » FE17 process —~ A
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appropriate writ * g2 TEERIR 0 BUER o AR 0 Bl due
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In accordance with British jurisprudence no member of the executive can
interfere with the liberty or property of a British subject except on the condition
that he can support the legality of his action before a court of justice.?
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1 The British Habeas Corpus Acts "declare no principle and define no rights, but they are for practical purposes
worth a hundred constitutional articles guaranteeing individual liberty" 5[ E Anthony Wright Citizens and
subjects.: an essay on British politics, Routledge, 1994.

2 Eshugbayi Eleko v. Government of Nigeria [1931] AC 662, 670.



ML F R A M E R TEITE ) (the law of the Land) -
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TR S 2 R S T i DR 36 B D i e e B A B F R B (B 15358 5
R ER 14 6.2 3218 1% » 325 due process MIJFIAEMELE T PSS LH
FIRE ,  (a fair trial for accused persons) - * b MR ST IR w2 R
PR ISR FEE S - B e =nEbeRE Ml & ik SRR N A
AR ER 57 > BIEES (No person shall be deprived of life, liberty, or property )
2 B EEE A IEEfZF (Substantive Due Process) » FiZER /M S
G E T AANRZ Ear ~ HEHEE - MEEHIEE @ mHEHFEREER
WAEFATE - T80 (without Due Process of Law) fB B2 FRYIEETEF

( Procedural Due Process of Law ) » HJ5RAHETIHER 2 (F R af TEIRI A
HEfZ PR E -

SEMRIEERFNS - Bk T ERAd > BB EZREEREZ

S > B IRy B R L AT LR B IR - R BRI LIE " B BB R

CEIRIRIBHIRGHERE - ° DNETT N G5RTT 0 b/ N ELACRERY T 2L IR - ©
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3 7 Murray’ s Lessee v. Hoboken Land and Improvement Co., 59 U.S. 272 (1855) —Z&r1 » {EFEFEH]
The words, 'due process of law," were undoubtedly intended to convey the same meaning as the words, 'by the
law of the land," in Magna Charta. [F#51Y » 1£ 1884 4 Hurtado v. California, 110 U.S. 516 (1884) EpEthil
5 : Due process of law in the [Fourteenth Amendment] refers to that law of the land in each state which derives
its authority from the inherent and reserved powers of the state, exerted within the limits of those fundamental
principles of liberty and justice which lie at the base of all our civil and political institutions, and the greatest
security for which resides in the right of the people to make their own laws, and alter them at their pleasure.

4 Edward S. Corwin, COURT OVER CONSTITUTION: A STUDY OF JUDICIAL REVIEW AS AN
INSTRUMENT OF POPULAR GOVERNMENT, Princeton University Press, Princeton, 1938, p. 107.

5 Loving v. Virigina, 388 U.S. 1(1967).

6 Stanley v. lllinois, 405 U.S. 645 (1972); Quilloin v. Walcott, 434 U.S. 246 (1978).

" Griswold v. Connecticut, 381 U.S. 479 (1965).

8 Planned Parenthood of Southeast Pennsylvania v. Casey, (1992).

9 Mathews v. Eldridge, 424 U. S. 319, 334-335 (1976) .
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bR T —EFHFERRZIN - B & EE B R R BCHA AT B AR - TE AT
EIEERRFP ZEAREK + (1) #HAETE ZHE N2 EEHE (adequate
notice) » (2) BHBRE ZMHE AN FEZERE (opportunity to be heard) -
(3) FAERE ZAHE N Z BB FEHIRE (the right to present evidence) -
(4) FABGRE 2 FHE NE RS A1 E N Z#E (confrontation of opposing
witnesses) * (5) &= A A A5 558 AN Z#E (right to cross examine
those witnesses) -+ (6) & F AHUFATE S IRGEEENZME (disclosure of
all adverse evidence ) -+ (7) E3 AN ZEHE NEIME (the right to an attorney
if desired) -+ (8) EDIEEFERME ZEBE /B HA NI E 2 KR (a
decision based solely on the evidence produced at the hearing) > (9) FH|Ek
RE FERT B2 (statement of the reasons for the decision) * (10) TEEKE
HIE 2 AFE/STEFRNT. (an impartial decision maker ) e

R SE B A RS b R A ER 14 R BB A L& A e Fr U FEE - L
REECE L E AR A S B ZHE - e e ARZ Edr - 5
W - TR EE o EA > 2P UK ERTE ARVEE - B
HbeE BRI IEER TR SGE— R H A M IRRECE B2 M AR 7 5 i
i - EREANSHENRE L BT IEEREERFGRSN - 51552 E b
FREEIRES 1 R5E 9 BAE 2 IHAVETR 1B BREK - DAREERBISCE 4 7 E
A 22 1 SRR SR BT IR AUE - #R P Al BRIy A -

10" john V. Orth, Due Process of Law. A Brief History, University Press of Kansas, 2003, p. 88.



L~ BRBER R BRI L 2 R

Edward Coke &4 — & #Yamik « AR —{H AWCER IEE R EEF
(BGESCRITERZ ) Smad iRy - A AR EE ? HEEREA
B REIR - B BEmLR EE AR E A SRS GE R T
TRURNISSEIR - B AR DA S B A\ & B R ERE R - H
ERLEHEEN " SIRER LIRS | B T P RE ) FRfEsAE L - H
NP BRSPS b Wi amvlie N Sy S S e NG SE A b e
E - e MBEAEIERIERRE - DUEE AR RE - L2
AR RIIRCCEET - din] B 2R IR AR Eufs -

(—) EEERIE

EBEEREESE — [ CSCEER S FRREB RS ar T B a S
M FEE F Ay R E R 2B - 1789 Y AMEE B DU B 1L Bl iE§] -
B Pt E A S HHRERSOE L - AEEES 2 RiF (—
) BERE - BMERE - A5 HHEEEIKTIRER B ARERIRZ L o 34SCRF R
AN H g B RSB A EH A S HHBRFRIER - AR
HEH 7 REIHE « WEEEEEERGRNE: » DUEERATHRERRET T
AREFEE  EHEIEAR - LEEETHAHNIEZFEARZAGHHED
NEE - WAZHIEGIE - NEES 2SR TE RN —E5 - 8
SR TE B R A DARE » RN S W s - R AR IR BI S — S R S E
"1791 FE: EEABHHBZREFIFEFMIVHE - ERZEEE S
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1 HJES7 R ¢ If aman be taken, or committed to prison contra legem terrae, against the law of the land, what
remedy hath the party grieved? ...He may have an #abeas corpus. 5|2 Brandon L. Garret, Habeas Corpus and
Due Process, 98 Cornell L. Rev. 47 2012-2013, at 64.



A E Fot e A\ B e NS - 26 16 R E RS AR ZABENHSEE
- 5 HUE B IRAE 1795 SERiEER 222 iR 232 ik » EZENm AR 19
THACHIHIE SE R 1% > B R AV R R A e 5 2 ke A B H Y
REPRUE - B N AEE ST ERIHEREARA] - R RAEBFE
0 BLHE 1946 fERYESPY LA A B 1958 FHYEE ALALAIE T - FEEIEATL
A ARG MR E A BTER RIS T - ERIRE T AT
EAERE A A YA - ARG > A DUE A E S SE TS
ERFEASCHN DR EL AT R B R PR AN - [EAh - LE SR
AnFEFr SR Bt - tHR A S B IR EARUE A B E R A -

HREPRITHE A E RSN A S B RIEES —ERSC > RerEE
RS | NEE SEGEERATS - 2 BBIIRITEES 66 (RAUE « R S
BEMEE - EEGRE AT HHENREE - HAERESE MERTEA] -
MERBITRIEASE 432-4 (RAUE + HAMAEBRMITREEEEFAIEHE > &
CEEIEM R T+EEOLE S - FRRFEAFHEEGEHE - AllE=1
FRMAEM N+ L EBUTETE - WS SERERE - 7T DA A
A5 HHRER B EGE -

bR TR AN GEANTER] - FAFIERPE YA 5 R A &L 0 W
AN B EHEEBIHIRERE - FBRASBHHRZIN » 558 H M REE B uE
AR P ELEREARERIAHRA R E - BIANTER] 1949 FEAEE 104 BREN A S
HHZHEGTENHE » 2REFBEMSEE B AR HAES 1
fERE 55 19 5% » 55 101 5 ke 56 103 R Al K ERFAME 2 PR - FRH] 1947 4
FEE BHRIOZEBEHEANGHHRHZHE - B2 AMEEEPRE —E
X ERA RHEMBAERTE - A5 BHEEERENER - HRIRIEHT
o 1978 SRR 17 6 -

SRR BN HIRIT B R A SR B AR BV IRNE - TREBEREEHA
5 HHIRESRER RIS BEIIE T o (B2 EREm R FHEERE -
EEBEEIE oA - CEREZ R BB R R A E S

12 2 REBE R RIEEATS -

10



BN AN - B AE AT DIB RIS B &7 OR B — g SR EARE CR B AR I
STBEFEITYIE - 1948 £ 12 H 10 HEEZEEMH R AMES » HEE 3
RHE - ANANEGEdGHE - BHREANSZSE - HEFRENWASZ S @ B
fe NS H B o 55 9 RHUE B ANESHHE RSN « WEEHGE - 5 10
BRI A GBS A IR 2 B AIRIRER] - 25 11 (RFLE ISR E
JEHIERSEFE R AT - 1950 4 11 A 4 H % TR B BB AR - HER
5 AR EIR B REELE A B B R - 26 6 RAIIEIFRARE - 28 7 REFENEE
JRA « NEmE S AREAKIRYEE 9 B EEE 10 6 - 2 2BUN AREAKIRYEE 5
i f2 26 6 ik » 2R B B REELEREARE S BAALE o FER 2R ERIIRIE -
BN ABELATES 6 AR #1435 - B2 H A RIS 2 RE L i 5 S
TNTEERHIRE ) (droit au procés équitable , Right to a fair trial ) [Tt Fre

AR - RS2 - RBIAGRY T IEERRER ) o BT EEAERIEE ST -
SRR T TN IR

() FBHA#ERE

FISS B R B PR AL KREIEE AR ER G —2aRASH
FHIURUE - INE SR EAEAUE R 30 1 RS ST R Rt R sl
11T s T O B B NS~ TR B B E B RUE B 5 2 BRIl B SE Bl S
BRI - — 2P T EIEE 8 RN RAEHMAYESE K A RE
R RUE - ME— il Ry aRan e (R IR RSB R 16 ik - (HEEAE
2T - (IR ARAREE - SRERGERR I - AIRTRAMER N EETAREE ;
BEAFRFRE N BRBCEE ORI AR R -

HERA FIFFEA SR E A R R - R E TR T B Y
ANAZ T EFLARRIRGR - KIMEE NEBFAEMR - © HEARREE
BRI e — R A HREENREFRIERE - AlE—UREFRE

B AR 466 BRAERE SR —ELE « BEE AT ARETAZM - STEMHER A RIHREEREF 12
SEIGAYSGe/NS e 2 IRV I/ Y7 i TR Pl /Y S | e S /Y Y O Pl Ul S VAR 1S
IRt Z AT 2 ME B R PR RRAAHI L Z DI RESE I Roaseat » FBIRAN REFFRERE TEGREA Z A > KR
BUTRRIHE - PHEAFRMEE ZEbEEHE - AR ITHRERHIE - BREEBIEHEES - BN B ER R
AT 2 Foh - sk E ] ; WA ERRATE S IIBTBOEREEH L -

11



USRI RS - E2 - B R A AR R
(LB o (RBE R TR IR » 2 AR A SRAOHER ¢ 40
LRI MR M IR0 I DRI A St T A A
B - BT - BEEITR MR - (R EIT & L0,
i -

fESS—J7 M - FEE 8 RIFLEM ~ W5 /R - RETEWMS - 28
B FREARYHIE - #MEREE 8 ARG ERE - HEZTEARZEUAS R
RESTRAREINE » MIEEREREFHE - MR SCh =FEHE TR ERERF
ZHIEE - NEiEREE s THTERZE  (the law of the Land ) BXE 35
% ERY TIEEEEREF 5 (due process of law) o EREES 8 ARG W K
KBNS HBZMERT  REGH "EERF ) ZHGE - BRE S
MLEEEE R Coke KRB IEE BRI PSS E—ERVmAHE - Bt
RKFEBREES 8 REIEEEEEFMEEL » BRILAGTE - A @EAE
HHERERE LR 28 MBS R 8 —E 5 HAIN2ERAARE
2D o MieEEER e T IEEEEER ) HEEZEHAHEL - e
¥R TNIERHFINE o FTDACEE S B IR E IR E R R S e 2B 16
fée » MIEEE 8 f6k -

FERET SR 384 SRARIET - SRR EIMOK IR LR B A R B RIER
& MAAKEE A [HIEE AR REEE - SRNEERE R

Wh e TE O MR TR N ER - R SR
S A2 RARR A A A nd o B A R F R R MA T A 4T 2
2o th R e oy WELE F22 2 YA o2 g PRI TEAESE
RPFARRGTZEM 2 ANF #2229 g% WRATHA -
AEE Y AT T RAE AR LF LR ERRF D S 2T
PR 2 R SRR TR T b 2 MR AR R ARR 0 2 PR
BwmAdIdEEy - LR RETE A TR o

MAREEAIFOR |

R P B AL AR SR 0 T B R

12



ARG E o BWEAR RIS RE pEAFERIAN FL2FR

ﬁ_’;}i'—"%}]ﬁﬂ’;/‘—}\.ﬁq-ﬁ|??,i} ;};‘F’P&—"ﬁz,""l‘i7 Eji‘?%i,__l,bﬁ;*mfg‘r
—g_i,,;,%zg,ﬂ;d;‘a;;g%@;\,,a-%ﬂ;}ﬂ ?L,?g‘ggc_ﬁr \l—E B g_,

A A2 o he AR R e B o KRB SR & CE R
ARARE S BET RN B EFS o WEER NEYN - BRI TS
ERVEE S O 3L R SEEENE BE L NS NI R R R N
RAERIRE R LR M EELP R AL B B R 22
AT TR o L E R LTAGER HF o 3 PARERE S 5
SA AR PR ARIT I L0 BEEE S LBR SRR

WAL AR B RS R E RS 8 RN 56 23 Rt A e DU B Fr i il
A N TR ERRS IR E AR IS - SRR g R B E R
Ff o ¥ ITAEBIER RIS - 0UHE R R E AR Fr B B 16
MrbeE - FE L £ T AIEEARE (ST HEEARAGEEHERFEAN
E%EﬂHHEﬁ$EE%%EXE FT LA IR AIREEE A B 5 BB & IRAR BRI 6R - 1T

Rk o FNFRBIE RS R EREA T (R IE R R bl - 10 ELALIRAT AR
ﬂ&% SR RENLIE A RE - BEEME R AT LUER - 5L SR
AP BB A A RIE PR E A E - BRI T IEE R 2 &
Ky o wER THER T ARSAERLQIEEA, 0 EIHEER  HAEET
B REZEMARE - RENESERREENEEL T -

8l - A& HERE R RERE A O

TmEFERNEEBER ' LEREER - E2 T ARFEAH ) (FR
HIEMER AR PP R A B R - AT REE R LR 8 R A& H HahE
ARRIREZBE - 5L MERNEEREES 16 RUIA » Kikthgd
FIE(RSE AT EI IR 8 ik - FEiASE 8 AR IR GLILIE R BI S 4A » Hirg(Pa /5
CCEEMAN S A B HBREGRIEE - F8 L AFEHHBREREZEN

14 JNBSEY » IE R R R EL A ME R - DIRENE B » W BB AR LT e i e &
Fo8% > H 34-35 -

13



FILEERNIZG - DR - A ae— DR E AR E B &=
fEZ IRl - HAFRMOIZKE " A5 EHH 8 T Buate) ) (Batiaies))
CHEAE DRMHAEZRNY  BaEmE o e E R RESE R
F R AVNE AR R BRI EAR - Wi e LR H AL BT © 1M
WA%@% L E FE W LS (5 e RN Al e 5 Y 7 v~ RGBT

F REANSHH > HA— YRR AT Mk T FIEEREH O/
mﬂ t—E RS HHREE - BER NS HHELREHG & EEREAD -
MHGE MR E R —EER] - &2 AJ7 » ALIEEE 2R RN BUGE B
BRIE RIS o MEBUEGRESERU LA ERE T - Z2MEERIH - KRR
Bt RE NS BB - Ke'E B RBEGatE a0 P Ll e BHlRIey
AEETT o FIEMES T AR - HEETT BT H KRR > sl AR B PR
AT ER T EEAE - [FIRFE BB R CAHY BB 5 T A ERT BB R, (H IR
AVAMEFEE - FEE > A EEAR > HIPEEEAMINIZSR - HIR
MMFHZE—Y) - Ei AR M A EFEE -

—  KIEE BREDIBEAERE M A S Bl

ANATERy TR A S B A TIBCR R T FIRRERRE ) - sE S
EHASHBEBERIRE - WA —EREH RS TR SR o BURGHE
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15 Keith Jurow, Untimely Thoughts: A Reconsideration of the Origins of Due Process of Law, 7#e American
Journal of Legal History, vol. 19, No. 4, 1975, p. 273-276.
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BRI BB A BB Bl AR AL BRI (R f A RS B = E

DTS SR IVFEE N - PREUE TR AR AL KIFTHEIE 1T .2 B I AH R
it > (E A A S B AR R B A AT R R 1 T R A e s A -

16 R v. Secretary of State for the Home Department ex p Choudhary [1978] 1 WLR 1177; Zamir v. Secretary of
State for the Home Department [1980] AC 930.
17 Khawaja v Secretary of State for the Home Department [1984] AC 74.
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Johnson #&#t 4" & 1L FL % o 78 A B R B A I I AY 1871 - K% (the Civil
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1996 B va fi fa] i T LR U [ 2L (the Antiterrorism and Effective Death
Penalty Act of 1996 ) #\H & 1k AN B RFESHIFE < 7F 2001 4 11 H 13
HAn A it i < HEay S HE « BERAMOHR 2 IESE B A REGE L8 5E
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HAMEAR 2 < FEAA DL RGE ERR P N W PR B0 2% - 2 Ji 7% 55 B 3% B Hamdi 72

18 Av Secretaty of State for the Home Department [2004] UKHL, 56, [2005] 2 AC 68.

19" Ex Parte Merryman, 17 F. Cas. 144(C.C.D. Md. 1861).

20 Hamdi v. Rumsfeld, 542 U.S. 507 (2004).

21 David Golove, United States: The Bush Administration’ s “War on Terrorism” in the Supreme Court, 3
INT" LJ. Const. L. 128, 128-129 (2005) .
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H R EBE 25 - RN T EEAE 2 N B IRES B IEE EHR
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22 Brandon L. Garret, Habeas Corpus and Due Process, 98 Cornell L. Rev. 47 2012-2013, at 77.

23 Hamdi v. Rumsfeld, 542 U.S. 507 (2004), at 538. £ 55— {E#E LI Z Bl Rsaul v. Bush, 542 U.S. 466(2004) 1 »
Bt i B e B BRIV R] 2 7785 -

24 Khalid v. Bush, 355 F. Supp. 2d 311, 314(D.D.C. 2005).

25 In re Guantanamo Detainee Cases, 355 F. Supp. 2d 443, 464(D.D.C. 2005).

26 Hamdi v. Rumsfeld, 548 U.S. 557, 574-587 (2006).

27 Boumediene v. Bush, 476 F 3d. 981, 992-994(D.C. Cir. 2007).
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28 Boumediene v. Bush, 553 U.S. 723, 733(2008).
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