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KeithBmimrd & A\exBY \m, Spotlight on Significant Reforms to State Retirement Systems,

National Association Of State Retirement Administrators (Dec.2018), available at

https://www.nasra.org/riles/Spotlight/Significant%20Reforms.pdf?fbclid=IwAR3psnDtvEWiE03H14C
2rM 13bzskEYRDJIcU51BQ4PGJIT1QUYVjiA3CFbHmMS (visited June 24, 2019).
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2 _ Keith Brainard & Alex Brown Spotlight on Significant Reforms to State Retirement

Systems, National Association Of State Retirement Administrators (Dec.2018), available at

https://www.nasra.orR/files/Si30tlight/Significant%20Refonns.pdf?fbclid=IwAR3psnDtvEWiE0o3H14C
2rM 13bzskEYRDJIcU51B04PGJTIQUYVjiA3CFbHmMS (visited June 24, 2019).
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Soiorce of Legal Protections for Pension Benefits
Meajority of states determine pension protections through common law
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See generally The Pew Charitable Trust, Legal Protectionsfor state pension and retiree Health
Benefits- Findingsfrom a 50 state survey ofretirementplans (May 30,2019,), available at
https://www.pewtrusts.om/en/research-and-analysis/issue-briefs/2Q19/Q5/legal-protections-for-state-
pension-and-retiree-health-
benefits?fbclid-IwWAR2AYZTBpZa3nluBURIveRcT6SciHouTQ2ww8CZvkroaiVgyHEH9wX aQM4
(visited June 2, 2019).

4 See The Pew Charitable Trust, id.

5 See NM coNsT, art. XX, §22 : “Nothing in this section shall be construed toprohibit modifications
to retirement plans that enhance or preserve the actuarial soundness ofan affected trustfund..r

6 See Ariz. Const,art. 29. 1 Public retirement systems. Section 1

A. Public retirement systems shall be funded with contributions and investment earnings using
actuarial methods and assumptions that are consistent with generally accepted actuarial standards.


https://www.pewtrusts.om/en/research-and-analysis/issue-briefs/2Q19/Q5/legal-protections-for-state-
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Legal basis
Past and future Past and maybe future Pastonly None
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NE, NV, NH, ND, OR, RI, SC MO, MT, NC, OK,
PA, TN, VT, WAfWV SD, UT, VA
Property ME,WY CT, NM, OH Wi

Promissory estoppel3 MN

Gratuity IN,TXb

COLA) 27 COLA

COLA
27 states lacking any constitutional, statutory or judicial authority

on the issues) 6 COLA 5

COLA 4

COLA COLA

B. The assets of public retirement systems, including investment earnings and contributions, are
separate and independent trust funds and shall be invested, administered and distributed as determined
by law solely in the interests of the members and beneficiaries of the public retirement systems.

C. Membership in a public retirement system is a contractual relationship that is subject to article I,
Section 25.

D. Public retirement system benefits shall not be diminished or impaired, except that:

1 Certain adjustments to the public safety personnel retirement system may be made as provided in
senate bill 1428, as enacted by the fifty-second legislature, second regular session.

2. Certain adjustments to the corrections officer retirement plan may be made as provided in senate bill
1442, as enacted by the fifty-third legislature, first regular session.

3. Certain adjustments to the elected officials’ retirement plan may be made as provided in house bill
2545, as enacted by the fifty-third legislature, second regular session.

E. This section preserves the authority vested in the legislature pursuant to this constitution and does
not restrict the legislature's ability to modify public retirement system benefits for prospective members
of public retirement systems.

7 See Mark Glennon, Arizona Amends its Constitutional Pension Protection Clause (November 8,
2018), available at https://wirepoints.org/arizona-aniends-its-constitutional-pension-prQtection-clause-
world-doesnt-end-

quicktake/?fbclid=lwARI hRbRptirw8GFi RO 1B5x8UQ3zQeH2b0VwyQS28zffvdwlucU fexry-io
(visited June 24, 2019).

8 See Alicia H. Munnell and Laura Quinby, Legal Constraints on Changes in State and Local
Pensions, Centerfor Retirement Research at Boston College (August 2012), available at
http://crrbc.edu/wp-content/uploacls/2Q12/Q8/slp 25.pdf (visited June 24?2019).
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of

Figuie4
Legal Protection for Ck”st-of-livingAdjustments
Majority of states lack legal framework to determine protections
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N See The Pew Charitable Trust, Legal Protectionsfor state pension and retiree Health Benefits-
Findingsfrom a 50 state survey ofretirementplans (May 30, 2019”, available at
https://www.pewtrusts.org/en/research-and-analvsis/issue-briefs/2019/05/legal-prQtections~for-state-
pension-and-retiree-health-
benefits?fbclid=1wAR2AYZTBpZa3nluBURIveRcT6SciHouTQzww8CZvkroaiVgqyHEH9wWX aQM4
(visited June 2, 2019).

10 See Calder v. Bull, 3 U.S. 386 (1798).

1 See id. See also Douglas W. Kmiec & John 0. McGinnis, The Contract Clause: A Return to the
Original Understanding, 14 HASTINGS CONST. L.Q. 525, 531 n.29 (1987); Robert G. Natelson,
Statutory Retroactivity: The FoundersfView, 39 IDAHO L. Rev .489, 521, 523 (2003); Duane L. Ostler,
The Forgotten Constitutional Spotlight: How Viewing the Ban on Bills o fAttainder as a Takings
Protection Clarifies Constitutional Principles, 42 U. To1 .L.Rev .395, 417 (2011).

12 See, e.g., Ann Woolhandler, Public Rights, Private Rights, and Statutory Retroactivity, 94 Geo -L.J.
1015, 1054 (2006); Oliver P. Field, Ex Post Facto in the Constitution, 20 MICH. L. Rev .315, 321
(1922); Harold J. Krent, The Puzzling Boundary Between Criminal and Civil Retroactive Lawmaking,
84 Geo .LJ. 2143 (1996); Jane Harris Aiken, Ex Post Facto in the Civil Context: Unbridled
Punishment, 81 Ky .LJ. 323, 326 (1992); Michael S. Rafford, Note, The Private Securities Litigation
Reform Act of 1995: Retroactive Application ofthe RICO Amendment, 23 J. LEGIS. 283 (1997);

Evan C. Zoldan, The Civil Ex Post Facto Clause, 2015 Wise. L. REV.727, 730 (2015); Paul D.
Reingold & Kimberly Thomas, Wrong Turn on the Ex Post Facto Clause, 106 CALIF. L. Rev .593
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Calderv._Bull
(hon-punitive civil statute)
13

14

10

717

2005 10

The National Defense

AuthorizationAct, NDAA)

21

(2018). See also E.g., Satterlee v. Matthewson, 27 U.S. (2 Pet.) 380, 416 app. at 683-84 (1829)
(Johnson, J. concurring)

1 See, e.g.,, Kansas v. Hendricks, 521 U.S. 346, 369 (1997) Landgrafv. USI Film Prods., 511 U.S. 244,
270 (1994).

14 See United States v. Bodre, 948 F.2d 28, 30-31 (1st Cir. 1991).
B GPX Int'l Tire Corp. v. United States, 893 F. Supp. 2d 1296, 1309-11 (Ct. Intfl Trade 2013).
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Public Law 112-239(b)(2) Section 67416
grandfather existing
retirees into the retirement system) e)
17

grandfather) 18

1890 1910 JimCrow laws

1915 Guinnv.United Statesl19

National Defense Authorization Act for Fiscal Year 2013, Public Law 112-239, Section 674 (b) (2)
(2013).
17 National Defense Authorization Act for Fiscal Year 2013, Public Law 112-239, Section 674 (e)
(2013).
(e) COMMISSION HEARINGS ON RECOMMENDATIONS OF SEC-
RETARY.— After receiving from the Secretary the recommendations of the Secretary for
modernization ofthe military compensation and retirement systems under subsection (d), the
Commission shall conduct public hearings on the recommendations.

18 grandfatherclause)

19238 U.S. 347 (1915). See also Lane v. Wilson, 307 U.S. 268 (1939).
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Moro v.State.357 0 R .167 (2015)
Oregon 2015
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Oregon
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Oregon Cola

Burgos v.State,222 N J.175 (2015)
30 New Jersey

2015 v.iVew

New

Jersey 1.

(clear and unmistakably intention) ?2 .

13 2 Debt Limitation Clause)

N. J. CONST, art. VIII, §2,73.

3. a. The Legislature shall not, in any manner, create in any fiscal year a debt or debts, liability or
liabilities of the State, which together with any previous debts or liabilities shall exceed at any time one
per centum of the total amount appropriated by the general appropriation law for that fiscal year, unless
the same shall be authorized by a law for some single object or work distinctly specified therein.
Regardless of any limitation relating to taxation in this Constitution, such law shall provide the ways
and means, exclusive of loans, to pay the interest of such debt or liability as it falls due, and also to pay
and discharge the principal thereof within thirty-five years from the time it is contracted; and the law
shall not be repealed until such debt or liability and the interest thereon are fully paid and discharged.
Except as hereinafter provided, no such law shall take effect until it shall have been submitted to the
people at a general election and approved by a majority of the legally qualified voters of the State
voting thereon.

b. On and after the date on which this subparagraph b. becomes part of the Constitution, the
Legislature shall not enact any law that, in any manner, creates or authorizes the creation of a debt or
liability of an autonomous public corporate entity, established either as an instrumentality of the State
or otherwise exercising public and essential governmental functions, which debt or liability has a
pledge of an annual appropriation as the ways and means to pay the interest of such debt or liability as
it falls due and pay and discharge the principal of such debt, unless a law authorizing the creation of
that debt for some single object or work distinctly specified therein shall have been submitted to the
people at a general election and approved by a majority of the legally qualified voters of the State
voting thereon. Voter approval shall not be required for any such law providing that the ways and
means to pay the interest of and to pay and discharge the principal of such debt or liability shall be
subject to appropriations of an independent non-State source of revenue paid by third persons for the
use of the single object or work thereof, or from a source of State revenue otherwise required to be
appropriated pursuant to another provision of this Constitution.

¢. No voter approval shall be required for any such law under subparagraphs a. or b. of this
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Appropriation Clause)

21

Justus v.State,336 P.3d 202 (Colo.2014)
Colorado Public Employees’ Retirement

Association PERA)

Colorado

paragraph authorizing the creation of a debt or debts in a specified amount or an amount to be
determined in accordance with such law for the refinancing of all or a portion of any outstanding debts
or liabilities of the State, or of an autonomous public corporate entity, established either as an
instrumentality of the State or otherwise exercising public and essential governmental functions,
heretofore or hereafter created, so long as such law shall require that the refinancing provide a debt
service savings determined in a manner to be provided in such law and that the proceeds of such debt
or debts and any investment income therefrom shall be applied to the payment of the principal of, any
redemption premium on, and interest due and to become due on such debts or liabilities being
refinanced on or prior to the redemption date or maturity date thereof, together with the costs
associated with such refinancing.

d. All money to be raised by the authority of such law shall be applied only to the specific
object stated therein, and to the payment of the debt thereby created.

e. This paragraph shall not be construed to refer to any money that has been or may be
deposited with this State by the government of the United States. Nor shall anything in this paragraph
contained apply to the creation of any debts or liabilities for purposes of war, or to repel invasion, or to
suppress insurrection or to meet an emergency caused by disaster or act of God.

21 N. J. consT, art. VIII, §2,12.

2. No money shall be drawn from the State treasury but for appropriations made by law. All moneys for
the support of the State government and for all other State purposes as far as can be ascertained or
reasonably foreseen, shall be provided for in one general appropriation law covering one and the same
fiscal year; except that when a change in the fiscal year is made, necessary provision may be made to
effect the transition. No general appropriation law or other law appropriating money for any State
purpose shall be enacted ifthe appropriation contained therein, together with all prior appropriations
made for the same fiscal period, shall exceed the total amount of revenue on hand and anticipated
which will be available to meet such appropriations during such fiscal period, as certified by the
Governor.



Colorado
1)
2) 3)
Colorado
COLA)
22
Berg v.Christie,225 NJ 245 (2016)
New Jersey COLA
1. New Jersey
232
(unmistakability doctrine;clearly indicated standard) 24
2. provided

under the laws governing the retirement system or fund) COLA

non-forfeitable right to receive benefits)

Bartlettv.Cameron,316 P .3d 889 (N M .2013)

New M exico

2 Justus v. State, 336 P.3d 202 (Colo. 2014).

2B Me. Ass'n of Retirees v. Bd. of Trs. of Me. Pub. Emps. Ret. Sys., 758 F.3d 23 (1st Cir.2014). (The
threshold for recognizing the creation of legislative contracts, the First Circuit explained, llhas been
referred to as the ‘unmistakability doctrine.)

24 Berg v. Christie, 225 NJ 245, 264 (2016).

12
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25

COLA
Scottv.Williams, 107 So.3d 379 (Fla.2013)
Florida Florida
Florida the Florida Retirement System FRS)
3%
wereprospective
changes within authority oflegislature to make) 26 Florida
Florida FRS

preservationofrightsprovision)

27

5 Bartlett v. Cameron, 316 P.3d 889 (N.M. 2013).
X Scott v. Williams, 107 So. 3d 379 (Fla. 2013).

z F.S.A. § 121.011(3)(d): "The rights of members of the retirement system

established by this chapter shall not be impaired by virtue of the conversion ofthe Florida Retirement
System to an employee noncontributory system. As of July 1, 1974, the rights of members of the
retirement system established by this chapter are declared to be of a contractual nature, entered into
between the member and the state, and such rights shall be legally enforceable as valid contract rights
and shall not be abridged in any way.”
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28

CalFire v.CalPERS and the State of California (5239958. March 4,
2019)

California Rule29

1. California Public Employees5Pension Reform Act of2013 (PEPRA)
additional retirement service credit,

ARS)

PEPRA
ARS

ARS ARS
ARS

W ashington Educ.Ass*n v.Washington Dep*t of Ret.Sys., 181 Wash.
2d 233 (2014)

W ashington

Swanson v .State,No.62-C Vv -10-05285 (2011)

Minnesota COLA
COLA

2 See supra note 26.
.} California Rule Brian Beyersdorf 77ie Fate o/PwW/c

Pensions: Marin's Revision ofthe "CaliforniaRule 8 cai.L. Rev.Online 62 (2018), available at
https://scholarship.law.berkeley.edu/circircuit/102 ( visited June 28, 2019).
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Connecticut
Maine Tennessee
45
44 H 35
36 31
WBAT Mero Ve 83 ILR 639 (1981), para4 4.

In describing the

distinction between essential and non-essential elements, the Tribunal prefers not to use such
terminology as “contractual rights” as opposed to “statutory rights' Some of the conditions contained
in the “contract,” that is, in the letters of appointment and acceptance, may be non-fundamental and
nonessential while some of the conditions lying outside the “contract” and therefore called
“statutory” may be fundamental and essential. Likewise, the Tribunal prefers not to invoke the phrase
"acquired rights™ in order to describe essential rights. The content of this phrase is difficult to identify.
It is not because there is an acquired right that there is no power of unilateral amendment It is rather
because certain conditions of employment are_so essential and fundamental and, by reason thereof,
unchangeable without the consent of the staff member, that one can speak of acquired rights. In other
words what one calls “the doctrine of acquired rights” does not constitute the cause or justification of
the unchangeable character of certain conditions of employment. It is simply a handy expression of this
unchangeable character, of which the cause and the justification are to be found in the fundamental and
essential character of the relevant conditions of employment.)

3 WBAT v. ? 83 ILR 639 (1981) para 35, 36+
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42 43 32

87 33

paragraph 35, 36) Para. 35. The Tribunal is of the view that the Bank has the

power unilaterally to change conditions of employment of the staff. At the same time significant
limitations exist upon the exercise of such power. Para. 36, The existence of the Bank's power
unilaterally to change conditions of employment rests on its implied power to pursue fully and
efficiently the purposes and objectives for which it was created. As the legal relationship between the
Bank and its staff does not rest on any national legal system, it is in the Bank's own internal law that
the basis for the Bank's power must be found. To deny the existence of any power unilaterally to amend
the conditions of employment of existing staffwould lead to a situation in which there are as many
rules as there are employees who entered the service of the Bank at different dates. This would create
unjustifiable inequalities between the various staff members and would be contrary to the elementary
requirements of good administration. The existence of objective rules of a general and impersonal
character implies not only the power of the organization to change these rules, but also a power to
decide that the new rules should apply immediately to personnel already employed,

2 WBAT, de Merode and othersv. WorldBank, 83 ILR 639 (1981), para42, 43. (Para. 42. The

Tribunal considers that in examining the numerous and varied elements of the conditions of
employment, a major distinction must be drawn. Certain elements are fundamental and essential in the
balance of rights and duties of the staff member; they are not open to any change without the consent
of the staff member affected. Others are less fundamental and less essential in this balance; they may
be unilaterally changed by the Bank in the exercise of its power, subject to the limits and conditions
which will be examined later. In various forms and with differing terminology this distinction is found
in the Jurisprudence of other intemational administrative tribunals.

Para 43. The Tribunal recognizes that it is not possible to describe in abstract terms the line between
essential and non-essential elements any more than it is in abstract terms possible to discern the line
between what is reasonable and unreasonable, fair and unfair, equitable and inequitable. Each
distinction turns upon the circumstances of the particular case, and ultimately upon the possibility of
recourse to impartial determination. However, this difficulty has not prevented distinctions of this kind
playing a central role in the application of the law generally and the Tribunal sees no reason for
rejecting the relevance of such a distinction in the internal law of the Bank. Sometimes it will be the
principle itself of a condition of employment which possesses an essential and fundamental character,
while its implementation will possess a less fundamental and less essential character. In other cases,
one or another element in the legal status of a staff member will belong entirely - both principle and
implementation - to one or another of these categories. In some cases the distinction will rest upon a
quantitative criterion; in others, it will rest on qualitative considerations. Sometimes it is the inclusion
of a specific and well-defined undertaking in the letters of appointment and acceptance that may endow
such an undertaking with the quality of being essential.

3B WBAT, de Merode and others v. World Bcmky83 ILR 639 (1981), para 87. (Nevertheless, the
Applicants express regret that once the Bank decided to change the method, it did not adopt the United
Nations systems. According to them, this would have better achieved the objective of internal equity.
The Applicants maintain that ifthe Executive Directors did not choose this system it was only because
such a choice would have cost the Bank more. The choice of a particular method oftax reimbursement
may properly be determined by several factors: equity, ease of administration, cost, comprehensibility.



confidentiality, ihus, the cost of any particular system is one of several factors which the organization
may take into account.)

17
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the Contract Clause) the Takings Clause)

Due Process of Law)

8 2008

2020

2027 90

7 U.S. Constitution, Article I, section 10, clause 1: “No State shall", pass any Law impairing the
Obligation of Contracts...”
8
67, 2019)
91;

(2019) 91 2019 4
9 American States' Pension Funds: A Gold Plated Burden, The EGONOMIST, Oct 14, 2010, at 11,
http://www.economist.com/node/17248984 (visited June 10, 2019).
10 See generally Amy Monahan, Understanding the Legal Limits on Public Pension Reform, May
2013, American Enterprise Institute.
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employee contributions and employer

contributions) cost of living adjustment,
COLA) age and service requirements)
n

new
hires) ,
Colorado Maine Ohio 123

1900
gratuities) ,
a bounty
springing from the appreciation and graciousness of the sovereign) 13 ,
14 the

Contract Clause) the Takings Clause) ,

1 Seegenerally T. Leigh Anderson, Alex Slabaugh & Karen Eilers Lahey, Reforming Public
Pensions, 33 YALEL. & P L2 REV. 1,12-14 (2014).

12 See cavin Reinke, Note, When a Promise Isn't a Promise: Public Employers,Ability to Alter
Pension Plans ofRetired Employees, 64 vand .L. Rev.1673,1674 (2011).

1 See stuart Buck, The Legal Ramifications ofPublic Pension Reorm, 17 Tex. Rev.L. & POL. 25,
49-50 (2012); Amy Monahan, Public Pension Plan Reform: The Legal Framework, 5 Edu .Fin. &
POL'Y 617,619 (2010).

1 See, e.g., Blough v. Ekstrom, 144 N.E.2d 436, 440 (111 App. ct. 1957); Dodge v. Bd. ofEduc. of
Chi., 302 u.s. 74, 81 (1937); Pennie v. Reis, 132 U.S. 464, 470-72 (1889).



Texas 16,

Arkansas Indiana Texas

17

property) contract)

18

19

Anderson, Slabaugh & Lahey, supra note 11, at 16.
16 See Kunin V. Feofanov, 69 F.3d 59, 63 (5th Cir. 1995); City ofD ali V Trammel, 101 S.W.2d 1009,
U)17 (Tex. W37). See also Amy Monahan, Public Pension Plan Reform: The Legal Framework, 5
Educ.Fin.& PolL y 617, 621 (2010),
Ir Arkansas Indiana
Texas

18 See generally Kristen Barnes, The Public Pension Crisis through the Lem o fState Constitutions
and Statutory Law, 92 Chi.-KhntL. Rev.393,412-27 (2017).

19 See generally Michael B. Kent, Jr., Public Pension Reform and the Takings Clause, 4 BELMONT
L. REV. 1,5-8 (2017).

11



(contractual relationships via constitutional or statutory pronouncement)

21
(quasi-contract)
22
23
24
258

past benefit accruals)
26

27

COLA)

Q

eAta.Const,art. XIl 87 Ariz.Const,art XXIX § 1(C); Haw .Const ,art
XVI 82, 1Il.Const,art XI| 85 La Const,art. X §29(A)&(B); M ich.Const,art. X §24; N.Y.

Const,art.V 8§87 . eFla.Stat. Ann 8 121.011(3)(d); M ass.Gen .Laws
ANN. CH. 32, § 25(5); N. J. STAT.Ann . § 43:13-22.33.
2 V. 296 P.2d 536, 538 (Wash. 1956).

2 See Andenson etal., supra note 11, at 22-23.
2 Seeid. at 26.

24 Seeid. at27.

% See Monahan, supra note 16, at 622-24.

26 See id. at 624-25.

27 Seeid. at 627.

12
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COLA COLA

1 Washington COLA

substantial impairment)

Colorado New Jersey New Mexico Florida

Colorado Public Employees’ Retirement
Association PERA)
Colorado
Colorado
1)
2) 3)
Colorado
COLA)
289
New Jersey \VA
COLA

legislative contractualright) ,

28 Justus v. State, 336 P.3d 202 (Colo. 2014).
29 Bergv. Christie, 225 NJ. 245, 137 A.3d 1143 (2016).
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vestedright)

New Mexico

31,

COLA

DRW . New Jersey

clear and unmistakably intention) ? Z

3 2 3

Appropriation Clause)

State, 222 N.J. 175 (2015).
3l Bartlettv. Cameron, 316 P.3d 889 (N.M. 2013).

V. Jersey Stote

New Jersey

Debt Limitation Clause)

V. /[lew Jeae



Florida Florida
Florida the Florida Retirement System FRS)
3%
were prospective

changes within authority of legislature to make) 2 Florida

Florida FRS
preservation of rights provision)

33

R Scott v. Williams, 107 So. 3d 379 (Fla. 2013).

3 F.S.A. 8§ 121.011(3)(d): "The rights of members of the retirement system
established by this chapter shall not be impaired by virtue of the conversion of the Florida
Retirement System to an employee noncontributory system. As ofJuly 1, 1974, the rights of
members of the retirement system established by this chapter are declared to be of a contractual
nature, entered into between the member and the state, and such rights shall be legally enforceable
as valid contract rights and shall not be abridged in any way.%

3 See supra note 33.

15
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COLA

Arizona Ilinois

(the Pension Protection Clause)

Illinois Arizona

comparable) ,

ABC35
3.
Illinois Arizona
36
Arizona 37 Arizona 29 1
© 2 25
35 J
91, 106 2019)

36 -

2018 347

37 Fields v. Elected Officials* Ret. Plan, 234 Ariz. 214, 320 P.3d 1160, 680 Ariz. Adv. Rep. 15

(Ariz., 2014).
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Membership in a public retirement system is a

contractual relationship that is subject to article I1,section 25, and public retirement

system benefits shall not be diminished or impaired.) 38, Arizona ij 2011
9% reserve

fund) , basic retirement plan)

Arizona (“No ...law
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