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i 333
D3#4
(4) 2Q1Q Citizens United v. Federal Election
Comm e — 32 35

Bipartisan Campaign Reform Act)

36

378

B Id at 493. (MIA]llowing the presentation of views while forbidding the expenditure of more than $1,000 to
present them is much like allowing a speaker in a public hall to express his views while denying him the use of
an amplifying system,")

3 1d. at 494. (MVe also reject the notion that the PACs' form of organization or method of solicitation
diminishes their entitlement to First Amendment protection. The First Amendment freedom of association is
squarely implicated in these cases. NCPAC and FCM are mechanisms by which large numbers of individuals of
modest means can join together in organizations which serve to “amplif[y] the voice of their adherents,””

3 Citizens United v. Federal Election Committee, 558 U.S. 310 (2010).

¥ Id. at 318-319.

37 1d. at 340.

3B Id. at 340. ("'Speech restrictions based on the identity of the speaker are all too often simply a means to control
content.")
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P Id. at 340-341. (MBy taking the right to speak from some and giving it to others, the Government deprives the
disadvantaged person or class of the right to use speech to strive to establish worth, standing, and respect for the
speaker's voice. The Government may not by these means deprive the public of the right and privilege to
determine for itself what speech and speakers are worthy of consideration. The First Amendment protects speech
and speaker, and the ideas that flow from each.")

40 Id. at 354. (NBy suppressing the speech of manifold corporations, both for-profit and nonprofit, the
Government prevents their voices and viewpoints from reaching the public and advising voters on which persons
or entities are hostile to their interests.")

4 Id. at 356. (""When Government seeks to use its full power, including the criminal law, to command where a
person may get his or her information or what distrusted source he or she may not hear, it uses censorship to
control thought. This is unlawful. The First Amendment confirms the freedom to think for ourselves.")
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5 ( 50
©
2 ( 51
4)
(vice
activity))
@
1980 Gas de
Electric Corp. v. Public Service Commission —
( 52 53
Hudson

Test 1)
2) 3)
4)

51 137 2014.03 8

52 14 1 2010.06 187

53 Central Hudson Gas & Electric Corp. v. Public Service Commission, 447 U.S. 557 (1980).

5 Id. at 566. ("'If the communication is neither misleading nor related to unlawful activity, the government's
power is more circumscribed. The State must assert a substantial interest to be achieved by restrictions on
commercial speech. Moreover, the regulatory technique must be in proportion to that interest. The limitation
on expression must be designed carefully to achieve the Stated goal. Compliance with this requirement may be
measured by two criteria.  First, the restriction must directly advance the state interest involved; the regulation
may not be sustained if it provides only ineffective or remote support for the government's purpose. Second, if
the governmental interest could be served as well by a more limited restriction on commercial speech, the
excessive restrictions cannot survive.")
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entirely suppression)

blanket ban) %

®)

socially harmful activities)

Hudson Test

1995 &

Secretary ofthe Treasury v. Coors Brewing Co.
53 56

strength

wars)

% Id. at 567. (MVe review with special care regulations that entirely suppress commercial speech in order to
pursue a nonspeech-related policy. In those circumstances, a ban on speech could screen from public view the
underlying governmental policy. See Virginia Pharmacy Board, 425 U.S., at 780, n. 8 (STEWART, J,
concurring). Indeed, in recent years this Court has not approved a blanket ban on commercial speech unless the
expression itself was flawed in some way, either because it was deceptive or related to unlawful activity.M

5% Robert Rubin, Secretary of the Treasury v. Coors Brewing Co., 514 U.S. 476 (1995).
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57 1d. at 482-483.

58 44 Liquormart, Inc. and Peoples Super Liquor Stores, Inc. v. Rhode Island and Rhode Island Liquor Stores
Association, 517 U.S. 484 (1996).

5 Id. at 499. ("In Central Hudson Gas & Elec. Corp. v. Public Serv. Comm'n of N. Y., 447 U.S. 557, 65 L. Ed.
2d 341, 100 S. Ct. 2343 (1980), we took stock of our developing commercial speech jurisprudence. In that case,
we considered a regulation "completely” banning all promotional advertising by electric utilities. Ibid. Our
decision acknowledged the special features of commercial speech but identified the serious First Amendment
concerns that attend blanket advertising prohibitions that do not protect consumers from commercial harms.n)

60 Id. at 501.

107701724

Hudso 1 Test 57

substantially)

@) 1996 44 Liquormar% Inc. and Peoples
Super Liquor Stores, Inc. v. Rhode Island and

Rhode Island Liquor Stores Association
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61

special care)

62

Hudson Test

6l Id. at 502-503.
& Id. at 504. (In this case, there is no question that Rhode Island's price advertising ban constitutes a blanket

prohibition against truthful, nonmisleading speech about a lawful product. There is also no question that the ban
serves an end unrelated to consumer protection. Accordingly, we must review the price advertising ban with
"'special care,” Central Hudson, 447 U.S. at 566, n. 9, mindftil that speech prohibitions of this type rarely survive
constitutional review, ibid.Nl

Id. at 515. ("Finally, we find unpersuasive the State's contention that, under Posadas and Edge, the price
advertising ban should be upheld because it targets commercial speech that pertains to a Micen activity.
Respondents premise their request for a so-called "vice" exception to our commercial speech doctrine on
language in Edge which characterized gambling as a "vice." Edge, 509 U.S. at 426; see also Posadas, 478 U.S.
at 546-347. Respondents misread our precedent. Our decision last Term striking down an alcohol-related
advertising restriction effectively rejected the very contention respondents now make. See Rubin v. Coors
Brewing Co., 514 U.S. at 478, 482, n. 2...Moreover, the scope of any "vice exception to the protection afforded
by the First Amendment would be difficult, if not impossible, to define. Almost any product that poses some
threat to public health or public morals might reasonably be characterized by a state legislature as relating to
"vice activity." Such characterization, however, is anomalous when applied to products such as alcoholic

- 53
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(iii) 2001
Tobacco Company, et al.v. Thomas F.Reilly —
55
64,

1000

1000

undulv broad) 65

beverages, lottery tickets, or playing cards, that may be lawfully purchased on the open market. The recognition
of such an exception would also have the unfortunate consequence of either allowing state legislatures to justify
censorship by the simple expedient of placing the MiceMlabel on selected lawful activities, or requiring the
federal courts to establish a federal common law of vice. See Kurland, 1986 S. Ct. Rev., at 15. For these reasons,
a Micen label that is unaccompanied by a corresponding prohibition against the commercial behavior at issue
fails to provide a principled justification for the regulation of commercial speech about that activity.")

&4 Lorillard Tobacco Company, Et Al. v. Thomas F. Reilly, 533 U.S. 525 (2001).

& Id. at 562-563. (""And a case specific analysis makes sense, for although a State or locality may have common
interests and concerns about underage smoking and the effects of tobacco advertisements, the im-pact of a
restriction on speech will undoubtedly vary from place to place. The FDA's regulations would have had widely
disparate effects nationwide. Even in Massachusetts, the effect of the Attorney General's speech regulations will
vary based on whether a locale is rural, suburban, or urban. The uniformly broad sweep of the geographical
limitation demonstrates a lack of tailoring....In addition, the range of communications restricted seems unduly
broad. For instance, it is not clear from the regulatory scheme why a ban on oral communications is necessary to
farther the State’s interest."")

66 ld. at 564.

54

5078
YO07-1
026575541-1



1

17

20

107701724

(5)
(European Convention on Human Rights ECHR

European Court of Human Rights)

margin of appreciation)

(a) ECHR 10 1

68 2

®)
ECHR

67 1d. at 566-568.

ECHR art. 10.1. (""Everyone has the right to freedom of expression. This right shall include freedom to hold
opinions and to receive and impart information and ideas without interference by public authority and regardless
of frontiers...")

® ECHR art. 10.2. (Mhe exercise of these freedoms, since it carries with it duties and responsibilities, may be
subject to such formalities, conditions, restrictions or penalties as are prescribed by law and are necessary in a
democratic society, in the interests of national security, territorial integrity or public safety, for the prevention of
disorder or crime, for the protection of health or morals, for the protection of the reputation or rights of others,
for preventing the disclosure of information received in confidence, or for maintaining the authority and
impartiality of the judiciary.")
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(1) (2) (3)

0
ECHR

ECHR 10.2

©

0) Casado Coca v_SpazVz

70 Maya Hertig Randall, Commercial Speech under the European Convention on Human Rights: Subordinate or
Equal?, 6(1) HUMAN RIGHTS Law Review 53 (2006); Bruce E.H. Johnson & Kyu Ho Youm, Commercial
Speech and Free Expression: The United States and European Compared™ 2 JOURNAL OF INTERNATIONAL
Media & Entertainment Law, 159 (2009).

7L J. Steven Rich, Commercial Speech in the Law ofthe European Union: Lessonsfor the United States?/51(1)
Federal Communications Law Journal 263 (1998).

72 Casado Coca v Spain A 285 (1994); (1994) 18 EHRRL, para. 51. (*'For the citizen, advertising is a means of
discovering the characteristics of services and goods offered to him. Nevertheless, it may sometimes be restricted,
especially to prevent unfair competition and untruthful or misleading advertising. In some contexts, the
publication of even objective, truthful advertisements might be restricted in order to ensure respect for the rights
of others or owing to the special circumstances of particular business activities and professions. Any such
restrictions must, however, be closely scrutinised by the Court, which must weigh the requirements of those
particular features against the advertising in question; to this end, the Court must look at the impugned penalty in
the light of the case as a whole (see, mutatis mutandis, the market intern Verlag GmbH and Klaus Beermann
judgment previously cited, Series A no. 165, p. 20, para. 34).M
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@) *Stow WA V.

73
@ii) Vgt Vertein Gegen Tierfabriken v.
SwzYzer/a AW
74
(6)
9 8 2 4 5

73 Stambuk v. Germany (Application no. 37928/97), para. 41. (‘"These rules of conduct in relation to the press is
to be balanced against the legitimate interest of the public in information and are limited to preserve the
well-functioning of the profession as a whole. They should not be interpreted as putting an excessive burden on
medical practitioners to control the content of press publications.*")

7 Vgt Vertein Gegen Tierfabriken v. Switzerland (Application no. 24699/94), para. 70. (*"The Court has found
above that the applicant association’s film fell outside the regular commercial context inciting the public to
purchase a particular product. Rather, it reflected controversial opinions pertaining to modem society in general
(see paragraph 57 above). The Swiss authorities themselves regarded the content of the applicant association”
commercial as being “political” within the meaning of section 18(5) of the Federal Radio and Television Act.
Indeed, it cannot be denied that in many European societies there was, and is, an ongoing general debate on the
protection of animals and the manner in which they are reared. As a result, in the present case the extent of the
margin of appreciation is reduced, since what is at stake is not a given individual’s purely “commercial” interests,
but his participation in a debate affecting the general interest.")
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