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M E & (Schwerer sexueller MiBbrauch von Kindern) z_ £ {7 2 * >

HAEF 1762 5 % LRk HH R IR T T 176
FE LR 522 FROHQIEEFL TS ANETSER > F4p
Fe 2 ) 17 5 S E AR RPE 0 iR MO L E T 2 pd A

BALRF AR o BN E AR 1079 £ % 4w i 5702 ¥ 48
R RA - LHEET o HX TG F o FIR AN AR F N
APPSR B AT RBEFERL LR PR
LARER B P LR HE K L E RS 20k § A0

7 4B Heger, in: Lacker/Kuhl, StGB, 29.Aufl., 2018-beck-online, §176a Rn. 2.}&
Renzikowski, in:Miinchener Kommentar zum StGB, 3.Aufl., 2017-beck-online,
8176a Rn.10f.; Renzikowski, Das Sexualstrafrecht nach dem 6.
Strafrechtsrechtsreformgesetz- 2. Teil, NStZ 1999, 440/441f.-beck-online. # %t %
TAcE 21 ?‘4’39‘:‘]‘7?—}{7}\/z TR 4 BT LT o

8 MARIE ¥ 17652 % 176a ui*ﬁ, TIRL
% 176 15 %23 £ ¥ (Sexueller MiBbrauch von Kindern )

(1) Wer sexuelle Handlungen an einer Person unter vierzehn Jahren (Kind)
vornimmt oder an sich von dem Kind vornehmen 1aBt, wird mit Freiheitsstrafe
von sechs Monaten bis zu zehn Jahren bestraft.

(2) Ebenso wird bestraft, wer ein Kind dazu bestimmt, daB es sexuelle Handlungen
an einem Dritten vornimmt oder von einem Dritten an sich vornehmen lafit.

D) 2% 14 fhz 4 (23) FwHiFanmRiddrpe ?ﬁ'*@ﬂiﬁ;;—%f ) B 6
Br2 L 10& T Ad Ao
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oz =] F) o

% 176a s $tvad i B 2 & #F(Schwerer sexueller MiRbrauch von Kindern )

(1) Der sexuelle Missbrauch von Kindern wird in den Fallen des § 176 Abs. 1 und
2 mit Freiheitsstrafe nicht unter einem Jahr bestraft, wenn der Téater innerhalb
der letzten finf Jahre wegen einer solchen Straftat rechtskraftig verurteilt
worden ist.
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o pmEm g MRl R L2 & & (VerfassungsmaBigkeit der
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1979,1037 « 72 T3 10 2 3 11 2 FHL » A3l p gt 2 o
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FE A6 ES LA LE ) RAE G &% 2 BANT K
A0 P UEARARE AAES LEY 105 E A# 04 ,e,a Do
AW AL PRESTRR LBk T G E 2 A
"y sEE &4 (Alternative fur Deutschland; AfD ) **4¢ & & &
(Bundestag )# ) % j° 4c £ ;2 2% % ( Gesetzentwurf zur Strafscharfung
bei Ruckfall ) » »* 2018 £12" 14p-3Hg® fj-fagzi:ﬂ%%a i7 5 (BT
Drs. 19/6371) - 3% % Bz 5 % J° 2 #cp 122 2 ¥ (die empfindliche
Rechtsguter) @ = &4t ¢ 51*R+ (eine ,soziale Sprengkraft*) » £ j= 4
WAL A N R e ¥ IR E R A ’r‘"
& % &y (Daten des Bundeszentralregisters ) f“ F e st eriv d)
P"“‘ﬁ?&’ZOlO EXFIFAERF2 A B%EZ EP L%
+ & {8 - 4 % o # (Die allgemeine Ruckfallquote ) #i 4 9% > 4 # {4
LK 4 3% o X T F W E T AE 2 Y e (Diese “besonders
sozialschadlichen Gewohnheitsverbrecher”) » # & & & £ - 4L F5fr 2_ {7
% (ein generalpraventives Handeln ) » 7= & f g ez 28 » mag it i3
R GR R R R o T Y AR R R MR B A
B A e e o R RE T BRREL Rl S 0 o
mf%«v\% ERBAE D ST RE IR AL FEAE A

10 BVerfGE 20, BVERFGE Jahr 20 Seite 323 [BVERFGE Jahr 20 Seite 331] = NJW
1967, NJW Jahr 1967 Seite 195; BVerfGE 25, BVERFGE Jahr 25 Seite 269
[BVERFGE Jahr 25 Seite 285] = NJW 1969, NJW Jahr 1969 Seite 1059; BVerfGE
41, BVERFGE Jahr 41 Seite 121 [BVERFGE Jahr 41 Seite 125] = NJW 1976,
NJW Jahr 1976 Seite 413; BVerfGE 45, BVERFGE Jahr 45 Seite 187 [BVERFGE
Jahr 45 Seite 228] = NJW 1977, NJW Jahr 1977 Seite 1525) .

1 Das bedeutet, da® - gemessen an der ldee der Gerechtigkeit - Tatbestand und
Rechtsfolge sachgerecht aufeinander abgestimmt sein miissen ( BVerfGE 25,
BVERFGE Jahr 25 Seite 269 [BVERFGE Jahr 25 Seite 286] = NJW 1969, NJW
Jahr 1969 Seite 1059 ) .
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F LA R % 176a #% 1 38 T (1) Der sexuelle Missbrauch von Kindern wird in
den Féllen des § 176 Abs. 1 und 2 mit Freiheitsstrafe nicht unter einem Jahr
bestraft, wenn der Téater innerhalb der letzten finf Jahre wegen einer solchen
Straftat rechtskréaftig verurteilt worden ist. ,( & https://dejure.org/gesetze/StGB/17
Ga.html » & 13 4 ¢ p 2019/02/22) -
H 3 1T (1) The sexual abuse of children under section 176(1) and (2) shall
entail a sentence of imprisonment of not less than one year if the offender was
convicted of such an offence by final judgment within the previous five years. |
( & https://www.gesetze-im-internet.de/englisch_stgb/englisch_stgb.html#p0233
» B (S P 2019/02/22) -
S AR pANREEESTETEROMNE N 2OR IOV TEDLERDEY O
= BT L4 3%, (The maximum term of punishment for a second conviction
shall be twice the maximum term of imprisonment with work prescribed in
relation to such crime. X & F & 3 & http://www.cas.go.jp/jp/seisaku/hourei/data
[PC_2.pdf » B2 i%15F P 2019/02/22) -
e wh i 4 o
[Nl E A R R R it * Double Jeopardy Clause ( “Historically,
we have found double Jeopardy protections inapplicable to sentencing
proceedings ... because the determinations at issue do not place a defendant in
jeopardy for an offense. ... Nor have sentence enhancements been construed as
additional punishment for the previous offense; rather, they act to increase a
sentence because of the manner in which the defendant committed the crime of
conviction. ... An enhanced sentence imposed on a persistent offender thus is not
to be viewed as either a new jeopardy or additional penalty for the earlier crimes
but as a stiffened penalty for the latest crime, which is considered to be an
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®  StrafprozeRordnung (stop) 8362 (Wiederaufnahme zuungunsten des Verurteilten)

“Die Wiederaufnahme eines durch rechtskréftiges Urteil abgeschlossenen

Verfahrens zuungunsten des Angeklagten ist zul&ssig,

1. wenn eine in der Hauptverhandlung zu seinen Gunsten als echt vorgebrachte
Urkunde unecht oder verfalscht war;

2. wenn der Zeuge oder Sachverstandige sich bei einem zugunsten des
Angeklagten abgelegten Zeugnis oder abgegebenen Gutachten einer
vorsatzlichen oder fahrlassigen Verletzung der Eidespflicht oder einer
vorsatzlichen falschen uneidlichen Aussage schuldig gemacht hat;

3. wenn bei dem Urteil ein Richter oder Schoffe mitgewirkt hat, der sich in
Beziehung auf die Sache einer strafbaren Verletzung seiner Amtspflichten
schuldig gemacht hat;

4. wenn von dem Freigesprochenen vor Gericht oder auBergerichtlich ein
glaubwiirdiges Gestdndnis der Straftat abgelegt wird.”

( & https://www.gesetze-im-internet.de/stpo/ 359.html » & 2 %] 5 p 2019/02/2
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16 International Covenant on Civil and Political Rights Article 14 paragraph 7 states
that: ‘No one shall be liable to be tried or punished again for an offence for which
he has already been finally convicted or acquitted in accordance with the law and
penal procedure of each country.’

7 HUMAN RIGHTS COMMITTEE, Ninetieth session, Geneva, 9 to 27 July 2007,
General Comment No. 32 states that: ©...56. The prohibition of article 14,
paragraph 7, ... does not prohibit the resumption of a criminal trial justified by
exceptional circumstances, such as the discovery of evidence which was not
available or known at the time of the acquittal.’
https://tbinternet.ohchr.org/_layouts/treatybodyexternal/TBSearch.aspx?Lang=en&
TreatylD=8&DocTypelD=11 last visited: February 9, 2019.

18 U.S. CONST. amend. V provides that: ‘... nor shall any person be subject for the
same offence to be twice put in jeopardy of life or limb;...°
http://uscode.house.gov/view.xhtml?path=/frontmatter/organiclaws/constitution&e
dition=prelim last visited: February 10, 2019.

19 North Carolina v. Pearce, 395 U.S. 711 (1969).

20 Aleman v. Illinois, 313 I1l.App.3d. 51 (2000).
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2031 i% (18 U.S.C.82031) & 2 4 T 44 4 B » (gm0 pad| iy
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2L Arizona v. Washington, 434 U.S. 497 (1978).

22 U.S. ex. Rel. Ferrari v. Henderson, 474 F.2d 510 (2" Cir. 1973), cert. denied, 414
U.S. 843 (1973).

23 United States v. Busic, 639 F.2d 940, 953 (3" Cir. 1981), cert. denied, 452 U.S. 918
(1981).

24 U.S. v. Edmonson, 792 F.2d 1492 (9" Cir. 1986), cert. denied, 479 U.S. 1037
(1987).
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% U.S. v. Carter, 704 F.2d 1063 (9™ Cir. 1983).
2 U.S. v. Kinsey, 994 F.2d 699 (9" Cir. 1993).
27 U.S. v. Kinsey, 843 F.2d 383 (9™ Cir. 1988), cert. denied, 487 U.S. 1223 (1988).

186



FARSE2Z$ > Fad TR B2 BB F TR
2.4 % o ¥ 31 % 2 REINE B JE A3 Bozza v. United States — % ¢ »
T

i
g&,

s TR HGFEL RO R PERELRTL R (RS
2O BARB R A B2 AT XA RE AL e 2 AR
51 B 2R % 4 ieir b 2Fjx >t United States v. Kane — %79 > R §#
TR AT G BT R B AR A R I SEL
B F B Fldok 2 822 £ 05 b AR BT R RN

AEFBRP S 3B EGET LD 2 LR PF LB Ak k2
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5 %l $2 M7 Tw#E S 4 %E % (Part Four Reopening of
Proceedings Concluded by a Final Judgement ) Mf % 359 iER G AR F
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28 Bozzav. United States, 330 U.S. 160 (1947).

29 United States v. Kane, 876 F.2d 734, 736-7 (9"" Cir. 1989).

30 Basic Law for the Federal Republic of Germany Article 103 paragraph 3 stipulates
that: ‘No person may be punished for the same act more than once under the
general criminal laws.” https://www.btg-bestellservice.de/pdf/80201000.pdf last
visited: February 10, 2019.

81 The German Code of Criminal Procedure Section 359 provides that:

Reopening of the proceedings concluded by a final judgment shall be admissible

for the benefit of the convicted person

1. if a document produced as genuine, to his detriment, at the main hearing was
false or forged;

2. if a witness or expert, when giving testimony or an opinion to the convicted
person’s detriment, was guilty of willful or negligent breach of the duty imposed
by the oath, or of wilfully making a false, unsworn statement;

3. if a judge or lay judge who participated in drafting the judgment was guilty of a
criminal violation of his official duties in relation to the case, unless the
violation was caused by the convicted person himself;

4. if a civil court judgment on which the criminal judgment is based is quashed by
another final judgment;

5. if new facts or evidence were produced, which, independently or in connection
with the evidence previously taken, tend to support the defendant’s acquittal or,
upon application of a less severe penal norm, a lesser sentence or a
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fundamentally different decision on a measure of reform and prevention;

6. if the European Court of Human Rights has held that there has been a violation
of the European Convention on the Protection of Human Rights and
Fundamental Freedoms or of its Protocols and the judgment was based on that
violation.” https://www.gesetze-im-internet.de/englisch_stpo/englisch_stpo.html
#p2085 last visited: February 10, 2019.

82 The German Code of Criminal Procedure Section 362 provides that:

Reopening of proceedings concluded by a final judgment shall be admissible to the

defendant’s detriment

1. if a document produced as genuine, for his benefit, at the main hearing was false
or forged,;

2. if a witness or expert, when giving testimony or an opinion for the defendant’s
benefit, was guilty of willful or negligent violation of the duty imposed by the
oath, or of willfully making a false, unsworn statement;

3. if a judge or lay judge participated in drafting the judgment who was guilty of a
criminal violation of his official duties in relation to the case;

4. if the person acquitted makes a credible confession, in or outside the court, that
he committed the criminal offence.” https://www.gesetze-im-internet.de/englisc
h_stpo/englisch_stpo.html#p2085 last visited: February 10, 2019.

3 The German Code of Criminal Procedure Section 373a provides that: ¢

(1) Reopening of proceedings concluded by a final penal order to the
convicted person’s detriment shall also be admissible if new facts or evidence
have been produced which, either alone or in conjunction with earlier
evidence, tend to substantiate conviction for a felony.

(2) Inall other cases Sections 359 to 373 shall apply mutatis mutandis to the
reopening of the proceedings concluded by a final penal order.’
https://www.gesetze-im-internet.de/englisch_stpo/englisch_stpo.html#p2148
last visited: February 11, 2019.
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