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Oliver Klein, Das UntermaBverbot — Uber due Justiziabilitit grundrechtlicher
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R RERIREZ S &% BaeH F B o (Die Schutzpflicht des Staates verbietet
nicht nur unmittelbare staatliche Eingriffe in das sich entwickelnde Leben, sondern
gebietet dem Staat auch, sich schiitzend und fordernd vor dieses Leben zu stellen. )
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14 % B Baeck/Deutsch, in: Baeck/Deutsch, Arbeitszeitgesetz, 3. Aufl., 2014 —
beck-online, ArbZG §2 Rn.271f.

15 2 @ BuGH (5. Kammer ) , Urteil vom 21.2.2018 — C-518/15 ( Ville de
Nivelles/Rudy Matzak ) , NJW 2018, 1073; Kock, in: BeckOK Arbeitsrecht,
Rolfs/Giesen/Kreikebohm/Udsching ( Hrsg. ) , 53. Edition, Stand:01.09.2019,

ArbZG §2 Rn.6.3.
16 2 p Kock, in: BeckOK Arbeitsrecht, Rolfs/Giesen/Kreikebohm/Udsching

(Hrsg.) , 53. Edition, Stand:01.09.2019, ArbZG §2 Rn.6ff..
17 %@ BVerwG, Urt. v. 30.1.2018 —2 A 4/17, NVwZ-PR 2019, 329 — Voraussetzung
einer Rufbereitschaft.
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( Verordnung iiber die Arbeitszeit der Beamtinnen und Beamten des
feuerwehrtechnischen  Dienstes im  Lande  Nordrhein-Westfalen
(Arbeitszeitverordnung Feuerwehr - AZVOFeu)) % 2 i % 1 5 5 M=
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Y %38 R ¥ 2 4~ 7 Die regelmaﬁlge Arbeitszeit der Beamtinnen und Beamten des
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Beriicksichtigung  des  Bereitschaftsdienstes ~ wochentlich  einschlieBlich
Mehrarbeitsstunden im Jahresdurchschnitt 48 Stunden. Dabei betrdgt der Anteil
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the employment of any employee in fire protection activities or any employee in
law enforcement activities (including security personnel in correctional
institutions) if—
(1) in a work period of 28 consecutive days the employee receives for tours of duty
which in the aggregate exceed the lesser of (A) 216 hours, or (B) the average
number of hours (as determined by the Secretary pursuant to section 6(c)(3) of the
Fair Labor Standards Amendments of 1974) in tours of duty of employees engaged
in such activities in work periods of 28 consecutive days in calendar year 1975; or
(2) in the case of such an employee to whom a work period of at least 7 but less
than 28 days applies, in his work period the employee receives for tours of duty
which in the aggregate exceed a number of hours which bears the same ratio to the
number of consecutive days in his work period as 216 hours (or if lower, the
number of hours referred to in clause (B) of paragraph (1)) bears to 28 days,
compensation at a rate not less than one and one-half times the regular rate at
which he is employed.
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17" See 29 C.F.R. §785.22:
(a) General. Where an employee is required to be on duty for 24 hours or more, the
employer and the employee may agree to exclude bona fide meal periods and a
bona fide regularly scheduled sleeping period of not more than 8 hours from hours
worked, provided adequate sleeping facilities are furnished by the employer and
the employee can usually enjoy an uninterrupted night's sleep. If sleeping period is
of more than 8 hours, only 8 hours will be credited. Where no expressed or implied
agreement to the contrary is present, the 8 hours of sleeping time and lunch periods
constitute hours worked. ...
(b) Interruptions of sleep. If the sleeping period is interrupted by a call to duty, the
interruption must be counted as hours worked. If the period is interrupted to such
an extent that the employee cannot get a reasonable night's sleep, the entire period
must be counted. For enforcement purposes, the Divisons have adopted the rule
that if the employee cannot get at least 5 hours' sleep during the scheduled period
the entire time is working time.
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