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Preface to Volume Two

The year 2018 marked the seventieth anniversary of the Taiwan Constitutional Court
(“TCC”). In September 1948, ten Grand Justices held their first meeting of the “Council of
Grand Justices,” which was the former English title of the TCC. At that time, it was the first
constitutional court in Asia. Seven decades later, it has developed into a dynamic and active
court, exercising the power of constitutional review, among others. To celebrate this
remarkable milestone, we selected twenty leading cases and brought together their English
translations in Volume One. Following the publication of Volume One, we now selects
additional 28 leading cases on individual rights, rendered during the same time span of 70
years, and produce Volume Two. In 2020, we expect to publish Volume Three on the issues
of separation of powers, to complete the publication project of leading cases of the TCC.

My colleagues, Justice Chang-fa LO (retired), Justice Jui-Ming HUANG, and Justice
Jau-Yuan HWANG, worked together as an excellent team in setting up the project
framework, selecting the cases, and inviting the translators’ participation. I am grateful for
their contributions. Professor Charles WHARTON assisted in editing the English
translation and provided numerous valuable comments on the merits. Without his input, the
quality of this volume would certainly be lessened. Under the guidance of former Director
Pi-Fang WANG and current Director Mr. Chen-Chou HSU, the entire administrative staff,
especially Ms. Mei-Hui WANG and Ms. Li-Chun LAI, made every effort to publish this
high-quality volume. I must offer my deep appreciation to all of them here.

We are proud to share our work with the English-speaking world and remain humble
in welcoming comments and responses from the global community of constitutional courts

Teowglt, (daa

Chief Justice of the Taiwan Constitutional Court &
President of the Judicial Yuan

and scholars.

November 2019
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Introduction”

I. Development of the Taiwan Constitutional Court

The Taiwan Constitutional Court (“TCC”)! is the oldest constitutional
court in Asia. Its establishment can be dated back to the Council of Grand Justices,
whose members took office on July 26, 1948, in Nanjing, China, under the 1947
Constitution of the Republic of China (“R.O.C.”). The Council held its first
meeting on September 15, 1948, and rendered its first two Interpretations on
January 6, 1949. Due to the outbreak of war in China and the military conflicts
cross the Taiwan Straits, the Council did not render any additional interpretations
during the next three years or so. On May 21, 1952, a re-organized council of nine
Justices’ made its first Interpretation (No. 3) in Taiwan. From that time forward,
the Council has continued to function and gradually developed into a
constitutional court.

Before October 2003, the TCC was composed of seventeen Justices,
serving for fixed and renewable nine-year terms. At least three Justices once
served for three consecutive terms, or twenty-seven years. Dating to October
2003, the total number of Justices has been reduced to fifteen. In accordance with

By Justice Jau-Yuan Hwang

! Before 1993, the TCC was named “the Council of Grand Justices” of the Judicial Yuan. After
the enactment of the Constitutional Court Procedure Act of 1993, its English title was changed
to “Constitutional Court.” For simplicity, this Introduction will use the title “Constitutional
Court” to refer to the institution of Grand Justices in charge of constitutional interpretation and
other powers vested by the Constitution unless otherwise indicated.

Among the nine Justices making Interpretation No. 3, seven were appointed in April 1952 in
Taiwan. Of the two Justices appointed in China, only one participated in the making of the first
two Interpretations.
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Article 5 of the Additional Articles of the Constitution, either eight or seven
Justices are to be appointed, on a staggered basis, for fixed but non-renewable
eight-year terms. The President nominates and appoints all Justices with
legislative confirmation. The composition of the TCC has been, in practice, a mix
of legal experts with various backgrounds. In the past twenty years, about one-
half of Justices have been chosen from academia, with the other half consisting
of judges, prosecutors, and attorneys.

11 Jurisdiction of the TCC

Articles 78 and 79 of the 1947 Constitution vest two primary powers in the
TCC: (1) constitutional interpretation and (2) uniform interpretation of statutes
and regulations. The Additional Articles of the Constitution, enacted in 1991,
added a third power to mandate of the TCC: “declaration and dissolution of
unconstitutional political parties.” In 2005, the amended Additional Articles of
the Constitution added a fourth power, “impeachment of the President and Vice
President,” to the TCC.

Open court proceedings and public oral hearings are mandatory for
exercise of both the power of the declaration of unconstitutional political parties
and trial of Presidential impeachment cases. For both constitutional
interpretations and uniform interpretations, oral hearings are optional and
exceptional. These two types of interpretations are mainly done by conference
deliberation among Justices. As of October 2019, there have been no actual cases
involving the above-mentioned third and fourth powers. The powers to issue
constitutional interpretations and uniform interpretations have thus remained the
core functions of the TCC since 1948.

Over the years, the constitutional interpretation of the TCC has developed
into a system based on the model of centralized and abstract review. In spite of
academic debates, the TCC has been, in practice, the only judicial institution
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wielding the power to declare a statute unconstitutional and therefore null and
void.> Under the Constitutional Court Procedure Act of 1993, any government
authority that is one of the highest organs of the central or a local government, or
at least one-third of the Legislators, or the people (including individuals, political
parties, and legal entities) may petition the TCC for constitutional interpretation.
In its own Interpretation No. 371 (1995), the TCC further allowed courts of any
level, after suspending court proceedings, to petition the TCC for review of the
constitutionality of a statute applicable to the pending case. In the case of a
petition by the people, the losing party of a court case may petition the TCC only
after exhaustion of ordinary judicial remedies. And the TCC may only rule on the
constitutionality of a statute or regulation applied by a final court in a specific
case. Once the TCC finds the applied statute or regulation unconstitutional, the
petitioner will usually be awarded the opportunity to ask for retrial of his/her case
by an ordinary court. Except for those interpretations addressing specific inter-
branch disputes involving separation of powers issues, most constitutional
interpretations of the TCC are rendered in the form of abstract review of the
constitutionality of statutes or regulations, or of clarifying doubts concerning the
meanings of disputed constitutional provisions.

II1. Work of the TCC

A TCC decision on constitutional interpretation or uniform interpretation
is given the name “Judicial Yuan Interpretation” (“J.Y. Interpretation”). To render

3 Before the promulgation of the 1947 R.O.C. Constitution, the only written constitution adopting
the model of centralized and abstract review was probably that of Austria, which re-established
its Constitutional Court by the Verfassungsueberleitungsgesetz of May 1, 1945. Citing draft
proposals and minutes of the Constitutional Convention of the 1947 R.O.C. Constitution, some
constitutional scholars have argued that the original intent of the framers was to set up a U.S.
style of Supreme Court and to allow all levels of courts to exercise decentralized and concrete
review. For a brief discussion, see, €9., David Law & Wen-Chen Chang, The Limits of Global
Judicial Dialogue, Washington Law Review 86: 523, 544-45 (2011).
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an interpretation on the constitutionality of a statute, the Constitutional Court
Procedure Act of 1993 requires a two-thirds majority of votes with a quorum of
two-thirds of Justices present. To rule on the constitutionality of a regulation, there
need only be a simple majority of votes with a quorum of two-thirds of Justices
present. As regards a uniform interpretation, it requires only a simple majority of
votes with a majority of Justices present.

While each J.Y. Interpretation is announced in the name of the court,
affixed with the names of all Justices present, each Justice is also permitted to
publish a concurring or dissenting opinion in her or his name. Upon dismissing a
petition, the TCC usually issues a decision with brief reasoning (called a
“Resolution”) by a simple majority. In May 2018, the TCC decided to publish any
Justice’s concurring or dissenting opinion on dismissal decisions in the future.

Over the last decade, the TCC has usually received an average of 450 new
petitions annually. About ninety-five percent of the total petitions were filed by
the people, and ninety-five percent or so of petitions were for constitutional
interpretation. Approximately ninety-five percent of the total petitions were
denied review.

In conjunction with Taiwan’s democratization after 1987, the TCC has
become a much more active constitutional court. From September 1948 to
October 2019, the TCC has rendered a total of 784 J.Y. Interpretations, averaging
eleven Interpretations per year. Of the 784 Interpretations, 216 Interpretations
(including Interpretation Nos. 1 and 2 rendered in China) were decided during the
1949-1987 period of martial-law rule, whereas 551 Interpretations were issued
after democratization. In other words, the TCC rendered approximately 5.6
Interpretations annually in the thirty-eight-year era of martial-law rule, whereas
the annual average has increased significantly to approximately eighteen annually
in the subsequent three decades. As compared to the pure statistical number of the
TCC’s works, the outcomes have been even more significant. In nearly forty
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percent of the Interpretations made during the period from 1985 and 2019, the
TCC found unconstitutional either the statute or regulation in dispute, or at least
part thereof. By and large, the TCC has emerged as the Guardian of the
Constitution.

A more detailed breakdown of the numbers of Interpretations made by the
TCC in various periods is illustrated below:

Table 1: Numbers of Interpretations Issued by the TCC from 1948 to 2019

Total Number Average Number (%) of
of Number of Interpretations
TCC Years Interpretations . P!
Interpretations | Declaring Laws
Made by Each 2
Per Year Unconstitutional
TCC
. Jul. 1948- 0
The First Sep. 1958 79 7.9 (0%)
Oct. 1958- 1
The Second Sep. 1967 43 4.8 2%)
. Oct. 1967- 0
The Third Sep.1976 24 2.7 (0%)
Oct. 1976- 3
The Fourth Sep. 1985 53 5.9 (6%)
. Oct. 1985- 39
The Fifth Sep. 1994 167 18.6 (23%)
. Oct.1994- 69
The Sixth Sep. 2003 200 22.2 (35%)
Oct. 2003- 121
Oct. 2019 217 13.6 (55.8%)

During the past seven decades, the TCC has made numerous impactful
decisions, twenty of which are reprinted in this volume. In J.Y. Interpretation No.
261 of 1990, the TCC mandated the re-election of national legislative bodies,
which had not held any complete re-election since 1949. This Interpretation
eventually opened the door to Taiwan’s full democratization in the 1990s. Ten
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years later, the TCC, in J.Y. Interpretation No. 499 of 2000, declared the entirety
of the Additional Articles of the Constitution enacted in September 1999
unconstitutional. This has been one of few decisions ever made by either a
constitutional or supreme court around the world that has declared constitutional
amendments unconstitutional. In regard to the institution of constitutional review,
the TCC has made a number of decisions (€.9., J.Y. Interpretations Nos. 177, 185,
188, 193, 209, 686, 725, and 741) to clarify the binding force of its own
interpretations on ordinary courts and other government branches, filling in the
blanks left undefined by legislation. In light of a similar statutory gap, the TCC,
in J.Y. Interpretation No. 599 of 2005, issued an injunction to halt the
implementation of a nationwide mandatory fingerprinting program. In J.Y.
Interpretation No. 371 of 1995, the TCC even widened the access for itself to be
petitioned by allowing courts of any level to petition for constitutional
interpretation.

On the protection of constitutional rights, the TCC has issued multiple
groundbreaking decisions. On top of many interpretations on the issues of
property rights, due process, and equal protection, several interpretations on free
speech, the right to informational privacy and same-sex marriage are noteworthy
here. J.Y. Interpretation No. 744 of 2017 applied the test of strict scrutiny to strike
down the prior censorship of cosmetic advertisements. Along with the line of
Interpretations No. 445, 644, and 718, this recent J.Y. Interpretation No. 744
indicated the strong willingness of the TCC to safeguard the freedom of
expression against state intrusion. In J.Y. Interpretation No. 603 of 2005, the TCC
annulled a statutory provision which authorized the government to collect the
fingerprints of Taiwanese people above the age of fourteen when issuing
mandatory national identification cards. In May 2017, the TCC handed down J.Y.
Interpretation No. 748, which declared unconstitutional the Marriage Chapter of
the Civil Code for its failure to recognize same-sex marriage. This Interpretation
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has paved the way toward legalization of same-sex marriage in Taiwan. In May
2019, Taiwan’s Legislative Yuan (parliament) adopted a special act to implement
the mandate of Interpretation No. 748. As a result, Taiwan became the first Asian
country and the 27" country in the world to recognize same-sex marriage.

IV. Future Prospects

In early 2018, the Judicial Yuan introduced to the Legislative Yuan a
statutory bill, the “Constitutional Court Procedure Act,” in order to amend and
replace the somewhat outdated Constitutional Court Procedure Act of 1993. This
new Act was adopted by the Legislative Yuan in December 2018, and
promulgated by the President on January 4, 2019. This new Act, scheduled to take
effect on January 4, 2022, will not only dramatically overhaul the court’s
procedures, but also expand the jurisdiction of the TCC to a significant degree.
On the procedural side, the TCC will be expected or required to hold more oral
hearings on petitions for constitutional interpretation or uniform interpretation.
The most significant change, however, will be the introduction of “constitutional
complaint,” similar to the system of Urteilsverfassungsbeschwerde in Germany.
By lodging a constitutional complaint, the individual petitioner may also
challenge the constitutionality of a court decision of final instance on top of the
constitutionality of the statute or regulation applied in the court decision. By the
same token, the TCC can overturn a court decision, if found unconstitutional, and
remand it back to its original court for retrial. This new type of petition would
expand the TCC’s jurisdiction to include the function of “concrete review.”
Though it would definitely increase the caseload of the TCC in the future, the
TCC would also take a big step ahead, toward the more effective protection of
constitutional rights.
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J.Y. Interpretation No. 577 (May 7, 2004)*

Compelled Speech Case

Issue

Is Article 8, Paragraph 1, of the Tobacco Hazards Prevention Act
unconstitutional in mandating that tobacco product suppliers disclose on the
containers the level of nicotine and tar contained in a tobacco product?

Holding

[1] Article 11 of the Constitution protects people’s active freedom of
expression as well as passive freedom not to express. The scope of such
protection includes expressions of subjective opinions and statements of
objective facts. Product labeling is a means to provide objective information
about a product and therefore falls within the scope of the protection of free
speech. However, the government may adopt reasonable and appropriate
measures through legislation, which are necessary to advance important public
interests.

[2] To improve the health of the people, the government is to promote
comprehensive health services and devote attention to social welfare programs
such as medical care. Article 8, Paragraph 1 of the Tobacco Hazards Prevention
Act provides that the level of nicotine and tar contained in the tobacco products
shall be indicated, in Chinese, on the tobacco product containers. Article 21 of
the said Act imposes sanctions on the violative tobacco product suppliers. Such
a legal obligation to disclose imposed upon the tobacco product suppliers
constitutes a restriction on the freedom not to express by compelling them to

* Translation by Li-Chih LIN
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disclose material product information. However, this restriction serves important
public interests such as providing consumers with necessary product
information and safeguarding the health of the people and does not exceed the
degree of necessity, and therefore it is not repugnant to the protection of
freedom of speech and the principle of proportionality set forth respectively in
Articles 11 and 23 of the Constitution. Although requiring the tobacco product
suppliers to disclose product information on tobacco containers constitutes a
restriction on their property rights, such product labeling nevertheless is a social
duty imposed upon the tobacco product suppliers because such labeling
concerns the health of the people. Since the restriction is minor and within the
tolerable scope of the social duty, it is consistent with the constitutional
provision protecting the property rights of the people. The labeling obligation of
the tobacco products, which applies only to the labeling that occurs after the
implementation of the said provision, is not imposed retroactively under the
time scope of the legal application. It cannot be deemed a violation of people’s
property rights because of retroactive application. Article 8, Paragraph 1 shall be
observed together with Article 21 of the said Act, and the content of the said
provisions is sufficiently clear to determine the objects falling within the scope
of the regulations, their behaviors and the legal consequences of infringement. It
thus does not constitute a violation of the principle of legal clarity in a
rule-of-law nation. Besides, concerning various kinds of foods, tobacco products,
and liquor products, these products shall not be compared on the same basis
because each product may have a different impact on human bodys; it is within
legislators' discretion to prioritize the order of regulation and regulate
accordingly based on the nature of different products. It is therefore consistent
with the equal protection of law guaranteed by Article 7 of the Constitution.
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Reasoning

[1] Article 11 of the Constitution protects people’s active freedom of
expression as well as passive freedom not to express. The scope of such
protection includes expressions of subjective opinions and statements of
objective facts. Product labeling is a means to provide objective information
about a product and therefore is to be deemed one kind of commercial speech
which is helpful to consumers in making their rational economic choices. If a
product’s labeling is to promote lawful transactions and its content is not false or
misleading, it has the same functions as other speech in providing information,
forming public opinion and self-realization. Such product labeling shall fall
within the scope of protection provided to freedom of speech outlined in Article
11 of the Constitution and recognized by J.Y. Interpretation No. 414. However,
to provide consumers with truthful and complete information and to prevent any
misleading information or deception caused by the content of product labeling
or to advance other important public interests, the government may legislatively
adopt measures which are substantially related to such objectives such as
requiring product suppliers to provide material product information.

[2] Although administrative regulations often prescribe the elements of the
governing acts and the violative legal consequences separately, they are to be
observed jointly to determine the objects falling within the scope of the
regulations, their behaviors and the legal consequences of their infringement.
Article 8, Paragraph 1 of the Tobacco Hazards Prevention Act prescribes the
elements of the governing acts while Article 21 of the same Act prescribes the
objects falling within the scope of the regulations and the legal consequences of
infringement. By observing both provisions, it can be sufficiently determined
that the objects falling within the scope of the regulations are tobacco product
manufacturers, importers and sellers who are obliged to label the amount of
nicotine and tar in Chinese on tobacco containers. In case of violation, the
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competent authority may impose an administrative fine at an amount of no less
than TWD 100,000 but no more than TWD 300,000 on any of them with
discretion and order them to recall all tobacco products and rectify the situation
within a specified period. Whoever fails to comply with such order within the
said period is to be ordered to cease manufacture or importation for six months
to one year. All violative tobacco products is to be confiscated and destroyed.
The prescription of the objects falling within the scope of the regulations, their
behaviors and the legal consequences of infringement outlined in the Tobacco
Hazards Prevention Act are definite and unequivocal, and thus do not constitute
a violation of the principle of legal clarity in a rule-of-law nation.

[3] By referring to Article 157 of the Constitution and Article 10, Paragraph 8
of the Amendments to the Constitution, it is evident that the government is to
promote comprehensive health services and devote attention to social welfare
programs such as medical care in order to improve the health of the people.
Article 8, Paragraph 1 of the Tobacco Hazards Prevention Act, which was
promulgated on March 19, 1997, and went into force on September 19 of the
same year, provides that the level of nicotine and tar contained in the tobacco
products shall be indicated, in Chinese, on tobacco product containers. Article
21 of the same Act provides that whoever violates the provisions set forth in
Article 7, Paragraph 1 and Article 8, Paragraph 1 of the said Act or engages in
the prohibited acts prescribed in Article 7, Paragraph 2 of the said Act shall be
subject to a fine at an amount of no less than TWD 100,000 but no more than
TWD 300,000 and be notified to recall all tobacco products and rectify the
situation within a specified period. Whoever fails to comply with such order
within the said period shall be ordered to cease manufacture or importation for
six months to one year. All violative tobacco products shall be confiscated and
destroyed. The prescription set forth in these provisions is a legal duty imposed
by the government on the tobacco product suppliers to mandate disclosure of
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material objective information on the product label. Such a legal duty
constitutes a restriction on the freedom of the tobacco product suppliers not to
disclose information regarding specific products. However, this duty of
disclosure helps consumers to be adequately informed of the content of tobacco
products. Moreover, revealing the amount of each ingredient in the tobacco
products will help consumers to be aware of and alert to the potential hazards
caused by smoking. By doing so, consumers can make a rational and informed
purchase, and it therefore substantially facilitates the accomplishment of the
government objective to safeguard the health of the people. While holding all
levels of government agencies and schools responsible for anti-smoking
education may be a less restrictive means, such measure is less effective to
achieve the government objective in comparison with the duty to disclose
material product information imposed upon tobacco product suppliers. The
imposition of the duty to disclose is therefore not incongruent with the principle
of necessity. Furthermore, since the imposition of duty to disclose upon the
tobacco product suppliers purports to advance the important public interests of
providing consumers with necessary product information and safeguarding the
health of the people, it does not compel them to provide personal information or
to express a particular opinion nor requires them to disclose trade secrets.
Merely requiring them to provide objective information about product
ingredients which can be easily obtained therefore does not exceed what is
necessary. In addition, considering the physical harm caused by addiction to
tobacco products, and in order to make tobacco product suppliers strictly adhere
to the duty of disclosure, the government may impose upon a violator a
considerable fine under Article 21 of the Tobacco Hazards Prevention Act either
with or without first requiring the violator to rectify within a specified time
period. In comparison with a direct order to cease manufacture or importation of
the tobacco products, the imposition upon a violator of a considerable fine is
considered a relatively effective and lenient means. Moreover, requiring the
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tobacco product manufacturers, importers, and sellers, rather than the entire
tobacco industry, to provide material product information on the tobacco
product containers is considered a reasonably necessary and proper means to
achieve the purpose of tobacco hazard prevention. Although Article 21 of the
Tobacco Hazards Prevention Act imposes limits on the tobacco product
suppliers’ freedom not to express, the means adopted by the government is
substantially related to the ends, which constitute important public interests in
safeguarding the health of the people and providing necessary trade information.
The limitation is consistent with the requirement of the rule of proportionality in
a rule-of-law state and has not exceeded the level of necessity in advancing
public interests, and is thus congruent with Articles 11 and 23 of the
Constitution.

[4] Although requiring the tobacco product suppliers to provide product
information on the tobacco product containers constitutes a restriction on their
property rights, such product labeling nevertheless is consistent with the
principle of good faith dealing and transparency that are recognized in business
transactions. Such duty of labeling concerns the health of the people and
provides necessary information regarding the content of the product and is,
therefore, a social duty arisen from the property right of the tobacco products.
Since the restriction is minor and within a tolerable scope of the social duty, it is
consistent with the constitutional provision protecting the property rights of the
people. Besides, the newly effective law is in principle inapplicable to ex ante
events, i.e., events that already occurred before the law. This is the ex post facto
principle, which bans the retroactive application of law. The so-called “events”
mean all sets of facts which constitute the statutory elements; the so-called
“occurred” means all sets of legal facts must have been embodied in real life.
The duty of disclosure and liability prescribed in Article 8, Paragraph 1 and
Article 21 of the Tobacco Hazards Prevention Act are only applicable to tobacco
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product labeling events that occurred after the promulgation and implementation
of the said Act. Neither of the preceding provisions extends the duty of
disclosure upon the tobacco product suppliers to the period before the enactment
and implementation of the said Act. Since the Tobacco Hazards Prevention Act
does not apply retroactively, it can hardly be claimed that the property right is
infringed because of the retroactive application of law. With regard to a
particular set of facts that occurred ex ante which constitutes a partial element of
the newly effective law, such as the manufacturing time, importation time, or
distribution time of the regulated tobacco products which shall be subjected to
labeling duty, the legislators shall, under the premise of taking account of public
interests, enact transitional clauses to make exemptions or to defer application of
the new law, if special consideration is needed. However, to require those
tobacco products that have already entered the distribution channel before the
implementation of the said Act but not yet been sold to comply with the labeling
requirement will cause unforeseeable detriment to the tobacco product suppliers’
property rights. Thus, to protect the reliance interests of the people, the
legislators were obligated to enact a transitional clause for the tobacco products
mentioned above. Article 30 of the Tobacco Hazards Prevention Act provides
that the said Act shall be implemented six months after its promulgation. This
transitional clause gave the tobacco product suppliers enough time to prepare in
advance for the tobacco products that entered the distribution channel before the
implementation to fulfill the labeling duty, and therefore saved them from
immediate legal detriment incurred by the change of law. The six months’
transitional period, which constitutes no impediment to the achievement of the
legislative objective to safeguard the health of the people, is congruent with the
principle of reliance protection. Besides, concerning various kinds of foods,
tobacco products, and liquor products, these products shall not be compared on
the same basis because each product may have different impacts on the human
body; it is within legislators' discretion to prioritize the order of regulation and
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regulate accordingly based on the nature of different products. It is therefore
consistent with the equal protection of law guaranteed by Article 7 of the
Constitution.

Background Note by Hsiao-Wei KUAN

The petitioner of this case was the agent of a foreign tobacco corporation.
It was punished in the amount of TWD 300,000 because three brands of
cigarettes it imported failed to disclose the level of nicotine and tar on the
cigarette containers. It petitioned for the review of the constitutionality of Article
8, Paragraph 1, of the Tobacco Hazards Prevention Act.

J.Y. Interpretation No. 577 recognized that product labeling, even though
it may contain only a statement of facts, i.e., the ingredients of product
information, can also be protected by the Constitution as one a type of the
commercial speech. The freedom of commercial speech was acknowledged for
the first time in J.Y. Interpretation No. 414, issued on November 8, 1996, in
which the Constitutional Court held drug advertisements to be a form of
commercial speech protected by Articles 11 and 15 of the Constitution. While
Interpretation No. 414 did not consider commercial speech to be protected as
the same degree as other categories of speeches, J.Y. Interpretation No. 577
viewed commercial speech as worthy of equal protection. It explicitly stated that
as long as a product’s labeling is to promote a lawful transaction and its content
is not false or misleading, it has the same functions as other types of speeches in
providing information, forming public opinion and self-realization.

Moreover, J.Y. Interpretation No. 577 is also characterized as a significant
interpretation by virtue of its recognition for the first time that Article 11 of the
Constitution not only safeguards freedom of expression but also freedom not to
express. The acknowledgment was later reaffirmed in J.Y. Interpretation No.
656, issued on April 3, 2009, in which the Constitutional Court held that a
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court-ordered public apology touches upon the freedom to withhold expression
entailed in the Article 11 of the Constitution. The Court opined that withholding
expression involves the inner beliefs and values that concern morality, ethics
and conscience, and is essential to spiritual activities and self-determination; for
this reason, it is integral to individual autonomy and human dignity. The Court
further sets the limits of this sort of court order; it stated that if an order for
public apology has caused self-humiliation to the degree of infringement of
human dignity, it then exceeds the scope of necessity to restore the reputation.
Although both J.Y. Interpretation No. 577 and No. 656 did not declare the
disputed provisions unconstitutional, they are equally valuable in as much as
they affirm that people shall enjoy, in the Constitution, the freedom from the
compelled speech in the Constitution.
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J.Y. Interpretation No. 756 (December 1, 2017)*

Prisoners’ Freedom of Secrecy of Correspondence and
Freedom of Expression Case

Issue

1. Does Article 66 of the Prison Act violate the freedom of secrecy of
correspondence protected under Article 12 of the Constitution?

2. Does Article 82, Subparagraphs 1, 2 and 7 of the Enforcement Rules of
the Prison Act exceed the authorization of the enabling statute, namely
the Prison Act?

3. Does Article 81, Paragraph 3 of the Enforcement Rules of the Prison Act
violate the Gesetzesvorbehalt principle in Article 23 and freedom of
expression in Article 11 of the Constitution?

Holding

[1] Article 66 of the Prison Act provides, “Incoming and outgoing mail of
inmates shall be subject to inspection and perusal by prison officials. If the
content is found to pose a risk to prison discipline, the prison officer has the
authority to order deletion of the designated passage upon exposition of reasons,
before the letter may be mailed out of the prison. The prison officer has the
authority to delete passages in an incoming letter found to pose a risk to prison
discipline, before it is received by the inmate.” The purpose of inspection of
mail is to ensure there is no contraband attached. To the extent that the measures
of inspection are reasonably connected with this purpose, the inspection clause
of the statute in question does not contravene the freedom of secrecy of

* Translation by Jimmy Chia-Shin HSU
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correspondence protected in Article 12 of the Constitution. Regarding the
perusal of mail, the statute in question does not distinguishing between types of
mail, nor does it take into account the circumstances of individual cases. It
indiscriminately authorizes prison officers to read the content of the mail. It is a
clear infringement of the freedom of secrecy of correspondence of both the
inmate and the correspondent. It amounts to an excessive restriction of the
fundamental right. The statute in question is hence inconsistent with the
freedom of secrecy of correspondence protected in Article 12 of the Constitution.
Deletion of the content of correspondence should be limited to the extent
necessary to maintain prison discipline. A copy of the original correspondence
in its entirety should be preserved and should be returned to the inmate upon
release from prison, so as to be commensurate with the principle of
proportionality. To the extent that the statute in question meets such a
requirement, it is not inconsistent with the constitutional protection of freedom
of secrecy of correspondence and freedom of expression.

[2] It is provided in Article 82, Subparagraphs 1, 2 and 7 of the Enforcement
Rules of the Prison Act that “the phrase ‘posing a risk to prison discipline’
contained in Article 66 of the Prison Act refers to correspondence involving the
following elements: 1. Statements that are obviously untrue, fraudulent,
insulting, or threatening, and which pose a risk that others may be defrauded,
distressed, or disturbed. 2. Statements that pose a threat to fair and proper
administration of correctional measures.....7. Statements that violate Article 18,
Paragraph 1, Subparagraphs 1 to 4, 6, 7, and 9 of the Enforcement Rules of the
Prison Act.” In those cases referred to in Article 82, Subparagraph 1 of the
Enforcement Rules, where the inmate’s correspondent is not an inmate, and in
those cases referred to in Subparagraph 7 of the same Article, which concern the
several Subparagraphs of Paragraph 1 of Article 18 of the Enforcement Rules,
the aims to be achieved are not necessarily related to the maintenance of prison



JY. Interpretation No. 756 21

discipline. Where the regulation is irrelevant to the maintenance of prison
discipline, the Enforcement Rules in question exceed statutory authorization.
They are hence inconsistent with the Gesetzesvorbehalt principle in Article 23
of the Constitution.

[3] Article 81, Paragraph 3 of the Enforcement Rules of the Prison Act, which
provides that “submission of essays written by inmates to newspapers or
magazines shall be permitted, provided that the themes in those essays are
appropriate and inoffensive to the discipline and reputation of the prison” is in
contravention of the Gesetzesvorbehalt principle in Article 23 of the
Constitution. Such purposes as “appropriate theme” and “reputation of the
prison” do not qualify as important public interests and are therefore
inconsistent with the protection of freedom of expression guaranteed by Article
11 of the Constitution. As for the purpose of “discipline of the prison”, the
regulation in question does not contemplate less intrusive measures, and hence
violates freedom of expression protected in Article 11 of the Constitution.

[4] The aforementioned provisions, which contravene the Constitution, shall
cease to be effective no later than two years after the date of announcement of
this Interpretation, with the exception that the restrictions concerning
“appropriate theme” and “reputation of the prison” of Article 81, Paragraph 3 of
the Enforcement Rules of the Prison Act shall cease to be effective from the date
of announcement of this Interpretation.

Reasoning

[1] Petitioner Ho-Shun CHIU was sentenced to death by a final and binding
decision. During his time in prison, he applied to prison authorities for
permission to mail personal memoirs to his friend for the purpose of future
publication. After inspecting the content, the Taipei Detention Center, which is
supervised by the Agency of Corrections of the Ministry of Justice, determined
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that some parts jeopardized the reputation of the institution. The petitioner was
asked to modify the content before reapplying for permission. The petitioner did
not accept the decision. The Taipei Detention Center called a review board
meeting to deliberate on his appeal. The board meeting upheld the original
decision and required the petitioner to reexamine his own content before
reapplying for permission. The petitioner filed a suit to the administrative court.
His case was eventually rejected by the Supreme Administrative Court in
Judgment 102-Pan-514 (2013) (hereinafter ”Final Judgment”). The petitioner
claims that the sources of law in the Final Judgment, which include Article 66 of
the Prison Act (hereinafter “Disputed Provision I”), Article 82, Subparagraphs
1,2 and 7 of the Enforcement Rules of the Prison Act (hereinafter “Disputed
Provision II”), and Article 81, Paragraph 3 of the Enforcement Rules of the
Prison Act (hereinafter “Disputed Provision III”’), are unconstitutional. He
petitioned this Court for constitutional interpretation.

[2] Provisions I and III disputed in the petition were invoked and construed in
the Final Judgment, and hence should be considered duly applied in the ruling.
Though Disputed Provision II was not applied in the Final Judgment, because it
is an exegetical provision of Disputed Provision I and should be seen as integral
to it, this Court considers it a legitimate object of review. Therefore, the petition
meets the requirements of Article 5, Paragraph 1, Subparagraph 2 of the
Constitutional Court Procedure Act. This Court decides to admit the petition, for
which this Interpretation is issued for the following reasons:

[3] 1. Concerning Disputed Provision I, which authorizes prison officers to
inspect, peruse, and delete the content of mail sent to or received by inmates

[4] Article 12 of the Constitution provides, “The people shall have the
freedom of secrecy of correspondence.” The purpose of this fundamental right is
to protect the people’s right to choose whether, with whom, when, how, and
what to communicate without arbitrary interference by the State or others. This
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is one of the concrete modes of the right to privacy protected by the Constitution.
It is a fundamental right essential for maintaining human dignity, individual
autonomy and sound development of personality. Furthermore, this right is
necessary to safeguard the personal intimate sphere of life from arbitrary
invasion by the State or others, and it is necessary for upholding autonomous
control of personal information (see J.Y. Interpretation No. 631). Moreover,
Article 11 of the Constitution guarantees freedom of speech and other forms of
expression, on the grounds that freedom of expression underpins self-realization,
exchange of ideas, pursuit of truth, realizing the people’s right to know,
formation of the public will and facilitating all reasonable functions of political
and social activities. It is a mechanism indispensable for the sound functioning
of a democratic pluralistic society (see J.Y. Interpretation Nos. 509, 644, 678
and 734).

[5] The purpose of incarceration is to facilitate reform and rehabilitation (See
Article 1 of Prison Act). It does not aim at total deprivation of rights and
liberties.N°'® Except for the restriction of liberty of person and other incidentally
restricted liberties, such as freedom of residence and migration, inmates enjoy
constitutional rights not essentially different from what is guaranteed to other
people. The inmate’s fundamental rights such as freedom of secrecy of
correspondence and freedom of expression are protected by the Constitution.
Except for measures necessary to achieve the purposes of incarceration
(including the maintenance of order and security of the prison, the enforcement
of proper corrective treatment and the prevention of inmates’ involvement in
unlawful activities), inmates’ fundamental rights should not be restricted. The
same applies to death row inmates during the period of their imprisonment.

[6] Disputed Provision I provides that “incoming and outgoing mail of inmates
shall be subject to inspection and perusal by prison officials. If the content is
found to pose a risk to prison discipline, the prison officer has the authority to
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order deletion of the designated passage upon exposition of reasons, before the
letter may mailed out of the prison. The prison officer has the authority to delete
passages in incoming mail found to pose a risk to prison discipline, before it is

2

received by the inmate.” The inspection and perusal clauses constitute
restrictions of the secrecy of correspondence of the inmate and his/her
correspondent. The purpose of inspection is for the prison officers to learn the
content of the mail (including packages), in order to detect contraband. This
does not necessarily intrude into the content of the correspondence. To the
extent that the measures of inspection are reasonably connected to such a
purpose (for example, checking the exterior of the object or examining it with
instruments after unpacking the mail), the inspection part of Dispute Provision I
does not exceed the requirement of necessity of Article 23 of the Constitution,
and hence is not inconsistent with the guarantee of secrecy of correspondence of

Article 12 of the Constitution.

[7] The perusal part of Disputed Provision I that authorizes prison officers to
read the incoming and outgoing letters of inmates compromises the
confidentiality of the content of correspondence. This restriction touches upon
the core of the constitutional protection of secrecy of correspondence. The
purpose of this restriction is legitimate, only insofar as it serves a penal function.
However, the provision does not distinguish between types of correspondence
(for example, whether it is between the inmate and relevant governmental
authorities or his/her attorney), nor does it take into account circumstances of
individual cases (for example, an inmate’s behavioral performance during the
prison term), and it indiscriminately authorizes prison officers to read the
content of correspondence. It amounts to a clear infringement of the freedom of
secrecy of correspondence of both the inmate and his/her correspondent. It is
therefore an excessive restriction of such freedom. The provision in question is
inconsistent with the proportionality principle of Article 23 of the Constitution
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and contravenes the constitutional protection of secrecy of correspondence.

[8] The latter part of Disputed Provision I provides, “...If the content is found
to pose a risk to prison discipline, the prison officer has the authority to order
deletion of the designated passage upon exposition of reasons, before the letter
may be mailed out of the prison. Similarly, the prison officer has the authority to
delete passages in incoming mail found to pose a risk to prison discipline,
before it is received by the inmate.” Such a measure restricts not only the
freedom of secrecy of correspondence but also the freedom of expression of
inmates and their correspondents. Insofar as the provision in question serves to
maintain prison discipline, such a regulative purpose can be deemed legitimate.
The deletion, however, should be limited to what is necessary to maintain prison
discipline. A copy of the original correspondence in its entirety should be
preserved, and should be returned to the inmate upon release from prison, so as
to be commensurate with the principle of proportionality. To the extent that the
provision in question meets such a requirement, it is not inconsistent with the
constitutional protection of secrecy of correspondence and freedom of
expression.

[9] 2. Concerning Disputed Provision II, which offers exposition of the phrase
“posing a risk to prison discipline” contained in the enabling statute.

[10] When administrative agencies are authorized by statute to issue
supplemental regulations, such regulations should be consistent with the
legislative intent and must not exceed the scope of power granted by the
enabling statute, in order to be constitutionally permissible (see J.Y.
Interpretation No. 568). In cases in which the enabling statute offers general
authorization for administrative agencies to promulgate rules of enforcement,
whether such rules exceed the authorization depends on whether the rules can be
construed to rest within the parameters of the textual meaning of the enabling
statute (see J.Y. Interpretation No. 710). Disputed Provision I permits prison
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officers to delete the relevant passages of the correspondence only when it is
necessary to maintain prison discipline. Article 93-1 of the Prison Act provides,
“The rules of enforcement of this Act shall be promulgated by the Ministry of
Justice.” Disputed Provision II, promulgated under the authorization of Article
93-1 of Prison Act, provides, “The phrase ‘posing a risk to prison discipline’
contained in Article 66 of the Prison Act refers to correspondence with the
following elements: 1. Statements that are obviously untrue, fraudulent,
insulting, or threatening, and which pose a risk that others may be defrauded,
distressed, or disturbed. 2. Statements that pose a threat to fair and proper
administration of correctional measures.....7. Statements that violate Article 18,
Paragraph 1, Subparagraphs 1 to 4, 6, 7, and 9, of the Enforcement Rules of the
Prison Act.” In those cases referred to in Article 82, Subparagraph 1 of the
Enforcement Rules, where the inmate’s correspondent is not an inmate, and in
those cases referred to in Subparagraph 7 of the same Article, which invokes the
several Subparagraphs of Paragraph 1 of Article 18 of the Enforcement Rules,
the aims to be achieved are not necessarily related to the maintenance of prison
discipline. Where the regulation is irrelevant to the maintenance of prison
discipline, the Enforcement Rules in question exceed statutory authorization.
They are hence inconsistent with the Gesetzesvorbehalt principle in Article 23
of the Constitution. If the agency in charge considers the phrase “posing a risk
to prison discipline” insufficient for its penal purpose, it should amend the
statute for further specification.

[11] 3. Concerning the part of Disputed Provision III, which restricts
publication of inmates’ writings

[12] Any restriction placed on the people's constitutionally protected
fundamental rights shall be substantiated by statutes, or regulations concretely
and specifically enabled by statutes, so as to be commensurate with the
Gesetzesvorbehalt principle of Article 23 of the Constitution. Regarding
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secondary matters concerning details and technicalities of law enforcement,
competent authorities may promulgate necessary regulations (see JY.
Interpretation No. 443). Disputed Provision III provides, “Submission of essays
written by inmates to newspapers or magazines shall be permitted, provided that
the themes in those essays are appropriate and inoffensive to the discipline and
reputation of the prison.” This regulation constitutes a concrete restriction of
inmates’ constitutionally protected freedom of expression. It is not a secondary
matter of technicality or detail. Since the Prison Act does not concretely and
specifically authorize the executive agency to make such restrictions, it clearly
violates the Gesetzesvorbehalt principle of Article 23 of the Constitution.

[13] Furthermore, freedom of expression is a significant fundamental right
guaranteed by the Constitution. It upholds human dignity, individual autonomy,
and sound development of personality. In principle, prior restraint by the State is
presumed unconstitutional (see J.Y. Interpretation No. 744). Even though prior
restraint as applied to inmates’ speech is in principle not unconstitutional insofar
as it serves the purpose of prison management, in view of the serious restrictions
imposed on, and interference with, freedom of speech by prior restraint, the
purpose of such restrictions must serve significant public interests, and the
measures should be substantially connected to those purposes. In Disputed
Provision III, the restriction concerning “appropriate theme” involves regulation
of viewpoint, which, together with the restriction concerning “reputation of the
prison”, fails to serve significant public interests, and both are inconsistent with
the freedom of expression guaranteed by Article 11 of the Constitution. Prison
discipline, by contrast, is a significant public interest. After reading the content
of the inmate’s essays, if the prison officer finds that the content poses concrete
dangers to prison order and security (for example, by escape or riots), it is only
reasonable that the prison authorities may take precautionary or regulatory
measures to address these dangers. However, the prison authorities should use
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caution to ensure that the damage inflicted upon freedom of expression does not
outweigh the benefits gained by the restrictive measures. The authorities should
also carefully search for alternative measures that are less intrusive to freedom
of expression, and should allow sufficient opportunities for the inmate to submit
the essays in the future (for example, preserving the original copy for future
submission, or permitting submission after modification of content). The prison
authorities should not comprehensively prevent inmates from submitting their
essays to newspapers or magazines, on the pretext of maintaining prison
discipline. To the extent that it exceeds constitutional parameters, the part of
Disputed Provision III which provides that “submission of essays written by
inmates to newspapers or magazines shall be permitted, provided that the
themes in those essays are appropriate and inoffensive to the discipline and
reputation of the prison” violates the freedom of expression guaranteed in
Article 11 of the Constitution.

[14] Those parts of Disputed Provisions I, II and III which are declared
unconstitutional shall cease to be effective no later than two years after the date
of announcement of this Interpretation, with the exception that the restrictions
concerning “appropriate theme” and “reputation of the prison” of Disputed
Provision III shall cease to be effective from the date of announcement of this
Interpretation.

[15] 4. Petitions dismissed or handled separately

[16] The petitioner petitioned for constitutional Interpretation of the complete
text of Article 82 of the Enforcement Rules of the Prison Act. Except for
Disputed Provision II, which is related to the case at issue and thus should be
admitted, the other subparagraphs are not related to the case and fail to meet the
requirement of Article 5, Paragraph 1, Subparagraph 2 of the Constitutional
Court Procedure Act. They are hereby dismissed pursuant to Paragraph 3 of the
same Article. As for the part of the petition concerning constitutional
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interpretation of Article 6 of the Prison Act and Article 5, Paragraph 1,
Subparagraph 7 of the Enforcement Rules of the Prison Act, this Court has
already announced Interpretation No. 755. These matters are hereby explicated.

Note: See Article 5 of the Basic Principles for the Treatment of Prisoners,
passed by the General Assembly of the United Nations, Resolution
A/RES/45/111 on December 14, 1990, which provides, “Except for those
limitations that are demonstrably necessitated by the fact of incarceration, all
prisoners shall retain the human rights and fundamental freedoms set out in the
Universal Declaration of Human Rights, and, where the State concerned is a
party, the International Covenant on Economic, Social and Cultural Rights, and
the International Covenant on Civil and Political Rights and the Optional
Protocol thereto, as well as such other rights as are set out in other United
Nations covenants.”

Background Note by Szu-Chen KUO

On December 1, 2017, the Constitutional Court announced two
Interpretations, J.Y. Interpretations Nos. 755 and No. 756, with the former
concerning inmates’ right to judicial remedy and the latter inmates’ freedoms of
secrecy of correspondence and expression. These two Interpretations are
milestones in the Constitutional Court’s history both in terms of the protection
of inmates’ human rights and breakthroughs of the doctrine of special
relationship of subordination. Inmates and the State were believed to be in a
special relationship of subordination. According to the doctrine, inmates did not
enjoy the same full rights as other citizens and were prohibited from filing a suit
against the State. J.Y. Interpretations No. 755 and 756 are the first two cases in
which the Constitutional Court has ever confirmed that inmates, except for the
restriction of personal liberty of person and other incidentally restricted liberties,
enjoy constitutional rights guaranteed to other people.
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Despite the fact that the Constitutional Court found that inmates enjoy the
freedom of secrecy of correspondence and freedom of expression as others do, it
adopted a less stringent standard of review in this Interpretation. In examining
the constitutionality of mail inspection, the Constitutional Court used rational
basis review, requiring that measures of inspection be reasonably related to
legitimate purposes. In reviewing the provision that allows the prison to decide
whether inmates may submit essays to newspapers or magazines, the
Constitutional Court, though citing that prior restraint by the State is presumed
unconstitutional, in fact applied intermediate scrutiny to the prior restraint of
inmates’ correspondence. Whether the Constitutional Court will apply less
stringent scrutiny in every inmate case is yet to be determined.



J.Y. Interpretation No. 617 (October 26, 2006)*

Criminal Offence of Disseminating Obscene Material Case

Issue
Is Article 235 of the Criminal Code unconstitutional?

Holding

[1] Article 11 of the Constitution guarantees the people’s freedoms of speech
and publication for the purposes of ensuring the free flow of opinions and giving
the people the opportunities to acquire sufficient information and to attain self-
fulfillment. Whether it is for profit or not, the expression of sexually explicit
language and the circulation of sexually explicit material should also be subject
to constitutional protection of the freedom of speech and publication.
Nevertheless, the freedom of speech and publication is not an absolute right
under the Constitution, but instead should be subject to a different scope of
protection and reasonable restraints based on the nature of the speech and
publication. To the extent that Article 23 of the Constitution is complied with, the
State may impose adequate restrictions by enacting clear and unambiguous laws.

[2] In order to maintain sexual morality and social decency, the constitutional
interpreters should, in principle, give due respect to the lawmakers in respect to
the latter’s judgment on the common values held by the majority of the society
when the legislative organ designs a law to regulate the subject. However, in
order to implement the intent of Article 11 of the Constitution guaranteeing the
people’s freedom of speech and publication, a minority sexual group’s sense of

* Translation by Vincent C. KUAN
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sexual morality and its cognition of social decency, which are embodied in the
circulation of sexually explicit language or material, should nonetheless be
protected except where it is necessary to maintain the common sexual values and
mores of the majority of the society by imposing restrictions through the
enactment of laws.

[3] The distribution, broadcast, sale, and public display of obscene material or
objects, or otherwise enabling others to read, view or hear the same as provided
under Article 235, Paragraph 1 of the Criminal Code should be so interpreted as
to refer to such act where any obscene material or objects whose content includes
violence, sexual abuse, bestiality etc. but is lacking in artistic, medical or
educational value is disseminated, or where no adequate protective and isolating
measure is adopted before any other obscene material or object is disseminated
to the general public that is so sexually stimulating or gratifying by objective
standards that the average person will either find it not publicly presentable or
find it so intolerable as to be repulsive. Likewise, the manufacture or possession
of obscene material or objects with the intent to distribute, broadcast or sell as
provided in Paragraph 2 of said article merely refers to such act where any
obscene material whose content includes violence, sexual abuse or bestiality but
is lacking in artistic, medical or educational value is manufactured or possessed
with the intent to disseminate same, or where any other obscene material or
object that is so sexually stimulating or gratifying by objective standards that the
average person will either find it not publicly presentable or find it so intolerable
as to be repulsive is manufactured or possessed, with the intent not to adopt
adequate protective and isolating measures before disseminating to the general
public such material or object. As for the provision that such acts as manufacture
and possession, which are in themselves preparations to distribution, broadcast
and sale, are regarded as having the same degree of illegality as distribution,
broadcast and sale in determining the requisite elements for the dissemination of
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sexual material or objects, it rightfully falls within the scope of legislative
discretion. As to Paragraph 3 of said article, which provides that the objects and
matters to which obscene words, pictures or images are affixed shall be
confiscated regardless of whether they belong to the offender, the application
thereof is also limited to those objects and matters to which obscene material in
violation of the two aforesaid provisions is affixed. In light of the rationale of this
Interpretation, the foregoing provisions do not impose excessive restrictions on
or discrimination against the expression of sexually explicit language and the
circulation of sexually explicit material, and, as such, are reasonable restraints on
the people’s freedom of speech and publication, which is consistent with the
principle of proportionality embodied in Article 23 of the Constitution. Therefore,
there is no violation of the guarantee of the people’s freedoms of speech and
freedom of publication as provided in Article 11 of the Constitution.

[4] Although the term “obscene” as used in the context of obscene material or
objects in Article 235 of the Criminal Code is an indeterminate legal concept, it
should be limited to something that, by objective standards, can stimulate or
satisfy a prurient interest, whose contents are associated with the portrayal and
discussion of the sexual organs, sexual behaviors and sexual cultures, and that
may generate among average people a feeling of shame or distaste, thereby
offending their sense of sexual morality and undermining social decency (see J.Y.
Interpretation No. 407). Since the meaning of the term is neither
incomprehensible to the general public nor unforeseeable to those who are
subject to regulation and, as it may be made clear through judicial review, there
should be no violation of the principle of the void-for-vagueness doctrine.

Reasoning

[1] Article 11 of the Constitution guarantees the people’s freedom of speech
and publication for the purposes of ensuring the free flow of opinions and giving
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the people opportunities to acquire sufficient information and to attain self-
fulfillment. Whether it is for profit or not, the expression of sexually explicit
language and the circulation of sexually explicit material should also be subject
to the constitutional protection of the freedom of speech and publication.
Nevertheless, the freedom of speech and publication is not an absolute right
under the Constitution but, instead, should be subject to a different scope of
protection and reasonable restraints based on the nature thereof. To the extent
that Article 23 of the Constitution is complied with, the State may impose
adequate restrictions by enacting clear and unambiguous laws.

[2] Men and women live together in a society. The ways they express their
views on sex in speech, writing and culture have their respective historical
precedents and cultural differences, which existed before the Constitution and
the laws were formulated and have gradually developed into the sexual
ideologies and behaviors generally accepted by the majority of society and thus
represent social decency by objective standards. The concept of social decency
constantly changes as the society develops and social customs are transformed.
Since, however, it essentially embraces the sexual ideologies and behaviors
generally accepted by the majority of the society, it should be up to the elected
body of representatives to decide whether social decency remains a commonly
accepted value of the society and thus part of the social order before it is given
any adequate democratic legitimacy. If the legislative organ enacts a law for the
purpose of maintaining a sense of sexual morality between men and women and
also of social decency, the constitutional interpreters should, in principle, give
due respect to the judgment on the common values held by the majority of the
society. Nevertheless, depending on the various sexual cognitions of members
who hear or read any sexually explicit language or material, it may generate
different effects on different individuals. An individual social group’s distinctive
cultural cognition and physical and mental development may give rise to a
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distinctive reaction to various types of sexually explicit language and materials.
Therefore, in order to implement the intent of Article 11 of the Constitution in
guaranteeing the people’s freedom of speech and publication, a sexual minority
group’s sense of sexual morality and its cognition of social decency regarding
the circulation of sexually explicit language or materials should nonetheless be
protected except where it is necessary to maintain the common sexual values and
mores of the majority of the society by imposing restrictions through the
enactment of laws or regulations as mandated by law.

[3] Any depiction or publication of, or relating to, sex is considered sexually
explicit language or material. Obscene language or an obscene publication is
something that, by objective standards, can stimulate or satisfy a prurient interest
and generate among average people a feeling of shame or distaste, thereby
offending their sense of sexual morality and undermining social decency. To
distinguish obscene language or an obscene publication from legitimate artistic,
medical or educational language or publications, one must examine the features
and aims of the respective language or publications at issue as a whole and render
a judgment according to the contemporary social conventions. The foregoing has
been made clear by J.Y. Interpretation No. 407 of this Court.

[4] Article 235 of the Criminal Code provides, “A person who distributes,
broadcasts or sells material containing obscene language, or obscene pictures,
sounds, images or other objects, or publicly displays or otherwise enables others
to read, view or hear the same shall be punished with imprisonment for not more
than two years, short-term imprisonment, and/or a fine of not more than thirty
thousand yuan.” (Paragraph 1) “The foregoing punishment shall also apply to a
person who manufactures or possesses the kind of material containing language,
pictures, sounds, images referred to in the preceding paragraph and the objects
to which they are affixed or other matters with the intent to distribute, broadcast
or sell same.” (Paragraph 2) “The objects and matters to which the words,
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pictures or images referred to in the two preceding paragraphs are affixed shall
be confiscated regardless of whether they belong to the offender.” (Paragraph 3)
Therefore, if any sexually explicit material, upon being read, viewed or heard, or
any sexually explicit object upon being viewed as the case may be, can, by
objective standards, generate among average people a feeling of shame or
distaste, thereby offending their sense of sexual morality and undermining social
decency, it then poses a clear danger to the equal and harmonious sexual values
and mores of the society. Any act that infringes upon such common values and
mores of the society is an act that violates the social order as protected by the
Constitution. Thus, the lawmakers have a legitimate purpose to regulate such
behaviors. (see United States Code, Title 18, Part I, Chapter 71, Section 1460;
see also Article 175 of the Criminal Code of Japan) Moreover, as it breaches the
sexual values and mores of the society and is thus ethically culpable, it should be
considered a reasonable means to declare by way of criminal punishment that the
Constitution shall safeguard the equal and harmonious sexual values and mores
so as to implement the constitutional objective to preserve the social order.
Furthermore, in order to protect a sexual minority group’s sense of sexual
morality and its cognition of social decency regarding the circulation of sexually
explicit language or material, criminal punishment should be imposed only to the
extent necessary to maintain the common sexual values and mores of the
majority of the society. As such, the distribution, broadcast, sale, public display
of obscene material or objects or otherwise enabling others to read, view or hear
the same as provided under Paragraph 1 of the aforesaid article should be
interpreted so as to refer to such act where any obscene material or object whose
content includes violence, sexual abuse or bestiality but is lacking in artistic,
medical or educational value is disseminated, or where no adequate protective
and isolating measure (e.g., no covering, warning, or limiting to places
designated by law or regulation) is adopted before disseminating to the general
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public any other obscene material or object that is so sexually stimulating or
gratifying by objective standards that the average person will either find it not
publicly presentable or find it so intolerable as to be repulsive. Likewise, the
manufacture or possession of obscene material with the intent to distribute,
broadcast or sell as provided in Paragraph 2 of said article merely refers to such
act where any obscene material or object whose content includes violence, sexual
abuse or bestiality but is lacking in artistic, medical or educational value is
manufactured or possessed with the intent to disseminate same, or where any
other obscene material or object that is so sexually stimulating or gratifying by
objective standards that the average person will either find it not publicly
presentable or find it so intolerable as to be repulsive is manufactured or
possessed, with the intent not to adopt adequate protective and isolating measures
before disseminating to the general public such material or object. As for the
provision that such acts as manufacture and possession, which are in themselves
preparations to distribution, broadcast and sale, are regarded as having the same
degree of illegality as distribution, broadcast and sale in determining the requisite
elements for the dissemination of sexual material or objects, it rightfully falls
within the scope of legislative discretion. As to Paragraph 3 of said article, which
provides that the objects and matters to which obscene words, pictures or images
are affixed shall be confiscated regardless of whether they belong to the offender,
the application thereof is also limited to those objects and matters to which
obscene material in violation of the two aforesaid provisions is affixed. In light
of the rationale of this Interpretation, the foregoing provisions do not impose
excessive restrictions on or discrimination against the expression of sexually
explicit language and the circulation of sexually explicit material, and, as such,
are reasonable restraints on the people’s freedom of speech and publication,
which is consistent with the principle of proportionality embodied in Article 23
of the Constitution. Therefore, there is no violation of the guarantee of the
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people’s freedoms of speech and publication as provided in Article 11 of the
Constitution. As to the issue of whether any expression of sexually explicit
language or circulation of sexual material is harmful to the sexual ideologies or
sexual morality generally accepted by the majority of the society, the answer may
differ as the society develops and social customs are transformed. At any given
trial, a judge should, based on the intent of this Interpretation, consider the
relevant facts of the case at issue and decide whether any obscenity exists and
whether or not it is punishable. Additionally, it should be pointed out that Articles
27 and 28 of the Child and Juvenile Sexual Transaction Prevention Act are
special provisions in the context of Article 235 of the Criminal Code and, as such,
the application of said provisions should not be affected by this Interpretation.

[5] Where the lawmakers adopt an indeterminate legal concept to seek general
application of the norm, there should be no violation of the void-for-vagueness
doctrine so long as the meaning of the term is not incomprehensible to the general
public and the relevant facts of a given case connoted by the term are not
unforeseeable to those who are subject to regulation after the legislative purposes
and the regulatory legal system as a whole have been considered, which may be
made clear through judicial review. This Court has consistently elaborated on the
foregoing in its earlier interpretations, including J.Y. Interpretations Nos. 432,
521, 594 and 602. Thus, although the term “obscene” as used in the context of
obscene material or objects in Article 235 of the Criminal Code is an
indeterminate legal concept, it should be limited to something that, by objective
standards, can stimulate or satisfy a prurient interest, whose contents are
associated with the portrayal and discussion of sexual organs, sexual behaviors
and sexual cultures, and that may generate among average people a feeling of
shame or distaste, thereby offending their sense of sexual morality and
undermining social decency (see J.Y. Interpretation No. 407). Since the meaning
of the term is neither incomprehensible to the general public nor unforeseeable
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to those who are subject to regulation and, as it may be made clear through
judicial review, there should be no violation of the principle of the void-for-
vagueness doctrine.

[6] Finally, with regard to the claim of petitioner LAI that the final judgment,
the Taiwan High Court Criminal Judgment 94-Shang-Yi-1567 (2005), violates
the constitutional safeguard of the freedom of speech and the freedom of
development of the individual personality, it is not subject to constitutional
review under the current legal system. This part of the petition is thus inconsistent
with Article 5, Paragraph 1, Subparagraph 2 of the Constitutional Court
Procedure Act and, under Paragraph 3 of said article, shall be dismissed.

Background Note by Ya-Wen YANG

The two petitioners of J.Y. Interpretation No. 617 were both bookstore
owners who were convicted of the offence under Article 235 of the Criminal
Code (“Article 235”) and sentenced to fifty days of short-term imprisonment.
One of the petitioners, HSIEH, was prosecuted for displaying, selling and
possessing adult comics and novels. The other petitioner, J.J. LAL is an LGBT+
rights activist who founded Gin Gin, the first LGBT+ bookstore in Taiwan. Gin
Gin imported gay magazines from Hong Kong. The Keelung Customs Office
confiscated the magazines for gay-sex contents therein. The police then raided
the store, seizing several hundred copies of magazines. In both petitioners’ cases,
the judges cited the test for obscenity established in J.Y. Interpretation No. 407
to determine whether the books and magazines at issue constituted obscene
objects under Article 235. In both cases, protective and isolating measures (e.g.,
plastic film seal, R-rated labels and warnings for sexually explicit contents) had
been adopted before the books or magazines were displayed and sold to the
general public. Yet, neither of the courts found adopting such measures a relevant
defense.
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HSIEH and LAI argued in the petitions that, inter alia, Article 235 should
have been found to be void for vagueness. They believed that the provision failed
to constitute the least restrictive alternative to regulate sexually explicit material,
and hence violated Articles 11 and 23 of the Constitution, infringing upon the
freedom of speech. LAI further contended that heightened scrutiny should be
adopted in cases involving sexually explicit material relating to the LGBT+
people because the material plays a critical role in shaping their self-identity and
subculture. All sexually explicit material and objects displayed and sold in Gin
Gin are deliberately chosen in view of the strategic positioning of the store in the
LGBT+ social movement. Displaying and selling gay magazines thus
represented high-valued political speech in the context of advocacy of rights for
the sexual minority group.

The Constitutional Court, importantly for the first time, explicitly
recognizes that expression and circulation of sexually explicit material are
protected by the freedom of speech and publication. However, the Court does not
review the case with heightened scrutiny for sexual expression related to the
LGBT+ community, as LAI urged. Instead, it undertakes a rational basis review
regarding regulations on obscenity, following J.Y. Interpretation No. 407. It finds
maintaining the mainstream idea of sexual morality and social decency, which is
likely heterosexual and cisgender, a legitimate ground to regulate sexually
explicit material and is ready to be deferential to the legislature’s judgment in this
regard. This approach is strongly criticized as inherently discriminatory against
sexual minorities in the dissenting opinion of Justice Yu-Hsiu HSU.

While holding Article 235 to be a reasonable means to the legitimate
interest of maintaining social order, the Constitutional Court nevertheless
narrows the scope of punishable offenses under Article 235. It distinguishes
obscene material into two categories: one being subject to a total ban, and the
other that is publishable if adequate protective and isolating measures are
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adopted before dissemination. hardcore and non-hardcore, Justice LIN Tzu-Yi,
in his dissenting opinion, calls the first category “hardcore” and the second “non-
hardcore.” While disseminating the former is always punishable, the latter can
be disseminated without violating Article 235, provided that appropriate
protective and isolating measures are taken. Accordingly, the petitioners of this
Interpretation should have been exempted from the criminal responsibility of
Article 235 since such measures were in place. However, the Constitutional
Court’s approach to constitutionalize Article 235 with a narrower reading means
that the petitioners regrettably could not enjoy the “petitioner’s bonus,” i.e.,
access to an extraordinary judicial remedy (retrial of an already-finalized court
case). The dissenting Justices HSU and LIN, on the other hand, do not find
narrowing the law a desirable approach, arguing that Article 235 is vague and
disproportionate and thus should be invalidated rather than constitutionalized.

J.Y. Interpretation No. 617 is the second time that the Court dealt with the
issue of constitutional protection for sexual expression. The first case, J.Y.
Interpretation No. 407 (issued on July 15, 1996), remains highly relevant here.
The Interpretation was made in an era when censorship for publications remained
in Taiwan. Article 32 of the Publication Act placed a ban on any publication that
violated Article 235 of the Criminal Code. The Information Office, namely the
authority in charge of the Publication Act, issued an interpretive administrative
directive in 1992 (“Directive”), stipulating the criteria for obscene publications.
According to the Directive, publications containing pictures of breasts, buttocks,
or genitals, not for academic research or artistic exhibition, were obscene.

The petitioner, CHEN, published the Mandarin Chinese version of two sex
guides containing nudity, “Making Love” and “Sensual Massage,” originally
published by the UK publishers Hamlyn and DK, respectively. The Taipei City
Government, however, taking exposed breasts, buttocks, or genitals to be ipso
facto obscene according to the Directive, banned the books. CHEN sought to
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overturn the ban in the court of law, but the Supreme Administrative Court ruled
against him. He then filed a petition to the Constitutional Court, contending that
the Directive imposed restrictions not prescribed by law, thereby violating Article
23 of the Constitution and infringing the freedom of publication enshrined in
Article 11 of the Constitution.

Notice that the petitioner did not directly challenge the constitutionality of
the censorship and its legal basis, Article 32 of the Publication Act. J.Y.
Interpretation No. 407, therefore, does not review Article 32. It appears to not
consider the censorship particularly problematic, stating “anyone who enjoys the
freedom of publication must be self-disciplined, undertake the associated social
responsibility and refrain from abusing the freedom.” Therefore, in spite of the
constitutional safeguard of the freedom of publication, the state may regulate
publications that undermine social mores, social harmony or public order,
including obscene publications.

Significantly, J.Y. Interpretation No. 407 sets up the test for obscenity,
arguably under the influence of the Miller test in U.S. constitutional law:
“Obscene language or an obscene publication is something that, by objective
standards, can stimulate or satisfy a prurient interest, generate among average
people a feeling of shame or distaste, thereby offending their sense of sexual
morality and undermining social decency.” As shown in J.Y. Interpretation No.
617, the test has become the prevailing standard for the legal concept of obscenity
ever since, in the contexts of both constitutional and criminal law.

J.Y. Interpretation No. 407 takes the Directive to be merely illustrating
examples of obscenity, rather than outlawing any text or picture involving sex or
nudity. It is indicated that the Directive provided further criteria as to what could
be considered as “appealing to the prurient interest,” such as sufficient to arouse
[erotic desire], intentional exposure [of breasts, buttocks, or genitals], over-
detailed depiction [of sexual conducts], etc. Therefore, the Directive did not
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impose stricter restrictions on the freedom of publication than the Publication Act
and not violate the Gesetzesvorbehalt principle.

The Constitutional Court, however, does reinforce the idea that the criteria
of obscenity should be updated as the social mores shift, and that judges should
decide independently as to whether the case at hand qualifies as obscenity. A
similar dictum about the task of judges in deciding punishable obscenity can also
be seen in J.Y. Interpretation No. 617. This denotes the division of labor between
ordinary courts and the Constitutional Court and hints that ordinary courts have
an active role to play in honoring the freedom of speech and publication. The
censorship underlying the Directive was finally repealed as the Publication Act
ceased to be effective on January 25, 1999.

Soon after J.Y. Interpretation No. 617, the Constitutional Court considered
regulations on solicitation for prostitution in J.Y. Interpretation No. 623 (issued
on January 26, 2007). Article 29 of the Child and Juvenile Sexual Transaction
Prevention Act (“Article 29”) made spreading via advertisement, computer
network, etc. the information which may induce a person to engage in an
unlawful sexual transaction an offense punishable by imprisonment up to five
years and a fine up to TWD 1,000,000. Notably, Article 29 is wide in its coverage.
It punished solicitation information of any kind, for people of any age, regardless
of whether there were minors involved. Also, the liability was triggered once the
information was disseminated, regardless of whether a sexual transaction
occurred in actuality. In situations involving only adults, the provision might
appear harsh if compared with the legal consequence of adult prostitution. At the
time of this case, selling sex was a petty offense incurring a penalty of short-term
imprisonment up to three days, or a fine up to TWD 3,000 whereas buying sex
was not punishable at all, pursuant to Article 80 of the Social Order Maintenance
Act.

Five petitioners challenged Article 29 for, inter alia, being overbroad and



44  Freedom of Expression

off-balance, thereby contradicting Articles 23 and 11 of the Constitution. Four of
them were charged with the offense under Article 29 in various scenarios.
Petitioner HSIAO (a juvenile) and KAO were arrested for posting messages
allegedly seeking enjo kosai (compensated dating) on a gay dating and adult site
respectively. Petitioner CHIANG was arrested for being hired to attach flyers,
reading “sexy babies” and a phone number, on people’s car windows. Petitioner
WANG, a manager of an erotic “skincare” shop, was found liable for giving out
business cards of the shop that read “passionate, romantic, pretty girls...” Finally,
Judge Ming-Huang HO of the Taiwan Kaohsiung Juvenile Court filed a petition
during the trial of juvenile cases. He pointed out the phenomenon that the police
relied on the cyber sting operations to lure unsuspecting Internet users, many of
whom were minors, into conversations about commercial sex and then made the
arrests. The problematic practices, ironically, rendered minors more vulnerable
before the law.

J.Y. Interpretation No. 623 categorizes solicitation for prostitution as
commercial speech. Commercial speech concerning a lawful business is
protected by the freedom of speech, with the proviso that the content is neither
false nor misleading. Yet, since prostitution is not legal, solicitation for this
unlawful business hence may be reasonably restricted to achieve the public
interest. Accordingly, Article 29 is upheld as a reasonable and necessary means
for the significant purpose of protecting minors from sexual exploitation,
notwithstanding its extensive scope and severe consequence. The law is a
reasonable means because, the Court explains, once information of solicitation
1s widely distributed, even if the solicitation does not pertain to or is not addressed
to minors, there still exists the danger that minors may be exposed to the
information and seduced into the sex business. Article 29 penalizes such
endangerment of minors to eliminate the hazard of sex exploitation.

However, similar to J.Y. Interpretation 617, the Court proceeds to limit the
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scope of Article 29. Referring to the legislative aim of minor protection, the Court
takes Article 29 to mean that disseminating information of solicitation is not
punishable if the defendant can prove that (1) the distributed information “neither
contains child or juvenile sexual transaction nor is intended to induce children or
juveniles to engage in sexual transaction”; and that (2) necessary precautionary
measures have been taken to ensure the information is only accessible to adults.
By way of this purposive restriction, the Court lessens the limiting impact that
Article 29 inflicts on the freedom of speech. Nevertheless, both Justice Tzong-Li
HSU and Justice Yu-Hsiu HSU criticize in their opinions dissenting in part that
the narrower reading runs counter to the legislature’s intent and wrongly shifts
the burden of proving one’s innocence to the defendant. Justice Tzi-Yi LIN
further criticizes that Article 29 remains a vague and disproportionate means to
the aim of protecting minors, despite the narrower reading of the majority
opinion.

In 2015, Article 29 was later overhauled to become Article 40 of the Child
and Juvenile Sexual Exploitation Prevention Act. The amended provision
incorporates the restrictive legal reading of the Constitutional Court and
decreases the penalty of the offense.

In short, the three cases in this vein, J.Y. Interpretations Nos. 407, 617 and
623, share commonalities in the approach of review. While it is confirmed that
expression related to sex is protected by freedom of speech and publication, the
Court displays reluctance to override the legislature’s judgments when obscenity
and minor protection are involved. It takes the standard of rational basis review
and relies on the approach of restrictive interpretation to negotiate the
constitutional tension caused by the broad legislation. The tendency to
constitutionalize the regulations through reading them narrowly, rather than
invalidate them for being broad or vague, deprives petitioners the benefit of
seeking further remedies, even though their arguments appear to be substantively
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accepted by the Constitutional Court. It is yet to be observed whether the Court
will take a stricter standard for sexual expression in other contexts so that the
doctrine that sexual expression is constitutionally safeguarded will have real bite.



J.Y. Interpretation No. 509 (July 7, 2000)"

The Defamation Case
Issue
Are the defamation clauses in the Criminal Code of the Republic of China
constitutional?
Holding

Freedom of speech is one of the people’s core fundamental rights,
which is expressly enshrined in Article 11 of the Constitution of the Republic
of China. The State should protect it as much as possible to realize its
functions, such as self-fulfillment, communication, pursuing truth, and
monitoring all kinds of governmental and societal activities. Depending on
the means of communication, however, freedom of speech is subject to
reasonable statutory restraints in order to protect personal reputation, privacy,
and to safeguard the public interest. Article 310, Paragraphs 1 and 2 of the
Criminal Code, which criminalize defamation to protect individual legal
interests, are necessary to prevent infringement of others’ freedoms and rights
and therefore are consistent with Article 23 of the Constitution. The purpose
of the first sentence of Paragraph 3 of the same Article, which provides that
“A person who can prove the truth of the defamatory fact shall not be
punished for the offense of defamation”, is to protect truthful speech and limit
the reach of the government’s penal power. It does not suggest that the
perpetrator must prove the truthfulness of the statement to be free from
criminal liability. To the extent that the perpetrator fails to demonstrate that

* Translation by Joe Y. C. WU
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the defamatory statement is true, as long as the perpetrator has reasonable
grounds to believe that the statement was true based on the evidence he
submits, the perpetrator cannot be held liable for defamation. This provision
does not exempt a public or private prosecutor from carrying the burden of
proof under criminal procedure to show that the perpetrator has the requisite
mens rea to damage another person’s reputation; nor does it exempt the court
from its obligation of discovering the truth. Accordingly, Article 310,
Paragraph 3 of the Criminal Code does not violate freedom of speech as
protected in the Constitution.

Reasoning

[1] Aurticle 11 of the Constitution stipulates that people’s freedom of speech
should be protected. Due to the fact that freedom of speech is a necessary
mechanism for the development of a democratic diverse society because it
contributes to self-fulfillment, communication, pursuing truth, satisfying
people’s right to know, forging consensus, and participating in political and
social activities, the State should protect it as much as possible. Depending on
the means of communication, however, freedom of speech is subject to
suitable restraints in order to protect other fundamental rights, such as
personal reputation and privacy, and to safeguard the public interest. As to
whether the approach should adopt civil remedies or criminal punishments, or
both, any restraints should comprehensively take the following elements into
account: citizens’ law-abiding habits, respect for others’ rights, the function of
civil remedies, and media workers’ professionalism and discipline. In our
State, it cannot be said that criminalization of defamation is unconstitutional
based on the abovementioned factors. Furthermore, if the law allows anyone
to avoid a penalty for defamation by offering monetary compensation, it
would be tantamount to issuing them a license to defame, which is obviously
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not in line with the constitutional protection of the people’s fundamental
rights. Article 310, Paragraph 1 provides “A person who points out or
disseminates a fact which will injure the reputation of another for purpose that
it be communicated to the public commits the offense of slander and shall be
sentenced to imprisonment for not more than one year, short-term
imprisonment, or a fine of not more than five hundred yuan.” Paragraph 2 of
the same Article stipulates that “A person who by circulating a writing or
drawing commits an offense specified in the preceding paragraph shall be
sentenced to imprisonment for not more than two years, short-term
imprisonment, or a fine of not more than one thousand yuan.” By
distinguishing libel from slander and imposing different penalties, these two
provisions are necessary to prevent violation of others’ freedoms and rights
and therefore are consistent with the proportionality principle in Article 23 of
the Constitution.

[2] The first sentence of Article 310, Paragraph 3 of the Criminal Code
provides “A person who can prove the truth of the defamatory fact shall not
be punished for the offense of defamation unless the fact concerns private life
and is of no public concern.” It means that the perpetrator who originates or
circulates a defamatory statement may not be found guilty so long as the
statement is true. It does not suggest that the perpetrator has to prove the
statement is true. To the extent that the perpetrator fails to demonstrate that
the defamatory statement is true, as long as the perpetrator has reasonable
grounds to believe that the statement was true based on the evidence he
submits, the perpetrator cannot be held liable for defamation. This provision
does not exempt a public or private prosecutor from carrying the burden of
proof under criminal procedure to show that the perpetrator has the requisite
mens rea to damage another person’s reputation; nor does it exempt the court
from its obligation of discovering the truth. Accordingly, Article 310,
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Paragraph 3 of the Criminal Code does not violate freedom of speech as
protected in the Constitution.

[3] Article 311 of the Criminal Code provides “A person who makes a

statement with bona-fide intent under one of the following circumstances

shall not be punished: 1. Self-defense, self-justification, or the protection of

legal interest 2. A report made by a public official in his or her official

capacity 3. Fair comment on a fact subject to public criticism 4. Fair reporting

on the proceedings of a national or local assembly, court, or a public meeting.”
This article specifies affirmative legal defenses against defamation to protect

freedom of speech with goodwill. It does not raise any issue of

constitutionality. Whether these affirmative defenses can be proved is the duty

of presiding courts and is beyond the scope of this Interpretation.

Background Note by Chien-Chih LIN

The Petitioners, Mr. HUANG and Mr. LIN, were the chief editor and a
reporter of a magazine respectively. In a news report, they claimed that a
minister spent government funds needlessly and attacked his character. The
minister accused them of defamation, and eventually both petitioners were
convicted of defamation by the Taiwan High Court. After exhausting all
available legal remedies, the two petitioned this Court, contending that
Articles 310 and 311 of the Criminal Code violated the freedom of the press
and their right to work.

In 1998, the Judicial Reform Foundation in Taiwan conducted a survey
on the performance of judges, and the result was available to the public. Six
judges scored less than 60 in this survey and believed their reputations were
damaged. Therefore, they accused the President and the Chief Executive
Officer of the Judicial Reform Foundation of defamation. The Petitioner,
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Judge Chen of Taiwan Taipei District Court, argued that Articles 310 and 311
of the Criminal Code were repugnant to Articles 8, 11, 22, and 23 of the
Constitution and petitioned this Court.

This Interpretation is important because it involves the balance between
freedom of speech and personal reputation. In this case, the Court ostensibly
upheld the provisions in the Criminal Code, but essentially narrowed the
scope of defamation. This is evident from its interpretation of the first
sentence of Article 310, Paragraph 3 of the Criminal Code, which provided
“A person who can prove the truth of the defamatory fact shall not be
punished for the offense of defamation...” The Court maintained that the
perpetrator need not prove that the defamatory statement is true so long as he
can reasonably believe it is, based on the evidence he collects. In other words,
the Court adopted a broad interpretation to make a perpetrator less likely to be
convicted of defamation.
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J.Y. Interpretation No. 760 (January 26, 2018)*

Disparate Impact Discrimination in Police Recruitment Case

Issue

Does Article 11, Paragraph 2 of the Police Personnel Management Act
constitute disparate impact discrimination in the qualification for assignments of
regular trainees who have passed the Grade Three Special Examination for Police
Personnel?

Holding

[1] Aurticle 11, Paragraph 2 of the Police Personnel Management Act does not
specify the institutes responsible for examination and training. In practice it
allows the National Police Agency of the Ministry of the Interior to categorically
send those qualified examinees of the written exam of the Grade Three Special
Examination for Police Personnel, who do not have a degree from the police
education system, to the Taiwan Police College for pre-job training so as to
complete the whole process of examination. This practice resulted in the inability
of persons without a degree from the police education system who qualified
before 2011 to fully meet the qualification for assignments to positions ranked
Police Inspector Grade Three or above. This has caused them to suffer systematic
disparate treatment with regard to their right to take public examinations and hold
public offices. Therefore, the practice, as outlined above, does not conform to the
sense of Article 7 of the Constitution, which guarantees the right to equality.

[2] The Executive Yuan should collaborate with the Examination Yuan and,
within six months of the publication of this Interpretation, according to this

* Translation and Note by Hsiu-Yu FAN
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Interpretation, take appropriate measures to eliminate the disadvantageous
disparate treatment suffered by the petitioners.

Reasoning

[1] The Petitioner Ching-Chang LIN et al. (hereinafter “Petitioner No. 17),
represented thirteen persons who were qualified examinees in the written exams
of the Grade Three Special Examination for Police Personnel (hereafter “Police
Grade-Three Special Exam”) between 2002 and 2004 and, according to the
training program for qualified examinees of special examinations for police
personnel of the respective years, were sent by the National Police Agency of the
Ministry of the Interior (the agency commissioned to provide the training for
qualified examinees, hereafter “NPA”) to the Taiwan Police College (originally
the Taiwan Police Academy before the institutional upgrade in 1988, hereafter
“Police College”) to receive their training. After they completed the program with
a qualifying score, they were then assigned by the NPA to serve as police officers
in different police departments. Petitioner No. 1 alleged that, according to Article
11, Paragraph 2 of the Police Personnel Management Act (hereafter “provision at
issue,”) the qualification for assignments to a position as sub-lieutenants included
not only a qualification in the police personnel exam, but also a degree from a
police university or the completion of training therein. As they were only trained
in the Police College after they had passed the police personnel exam, they were
unable to meet the qualifications for assignments for positions as sub-lieutenants,
whereas the other qualified examinees via exactly same exam with a degree from
the Central Police University (originally the Central Police College before the
renaming in 1995, hereafter “CPU”) were all categorically assigned to the
positions as sub-lieutenants. This appears to indicate inequality in assignment and
promotion. Petitioner No. 1 further applied to be trained for more than four
months at the CPU, invoking the Examination Yuan Administrative Appeal
Decision Kao-Tai-Su-Jue-143 of August 17, 2009, as precedent, but the
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application was rejected. The petitioner disagreed with the rejection at issue and
filed an administrative appeal first and then an action before the administrative
court, which was subsequently dismissed as meritless and finalized by the
Supreme Administrative Court Judgment 102-Pan-156 (2013) (hereafter “Final
Judgment No. 17).

[2] Petitioner Shih-Feng HUANG et al., represented four persons (hereafter
“Petitioner No. 2”’) who were qualified examinees on the written exam of the
2005, 2009, and 2010 Police Grade Three Special Exams and, according to the
training program for qualified examinees of special examinations for police
personnel of the respective year, were also sent by the NPA to the Police College
to receive their training. After they completed the program with a qualifying score,
they were then assigned by the NPA to serve as police officers in different police
departments. After being sent by the Ministry of the Interior in December 2011 to
receive four months of special training at the CPU and having obtained a
qualifying score, Petitioner No. 2 then applied in the same month to the Ministry
of Interior, invoking the aforementioned Administrative Appeal Decision, to be
reassigned to positions as sub-lieutenants as Police Inspectors Grade Four or as
sub-lieutenants of the Ninth Level or its equivalent, but all were rejected.
Petitioner No. 2 disagreed with the rejections and separately requested a review.
Their cases were separately dismissed in respective reviews by the Civil Service
Protection and Training Commission and were consolidated to one action before
the administrative court, which action was subsequently dismissed as meritless
and finalized by the Supreme Administrative Court Judgment 102-Pan-38 (2013)
(hereafter “Final Judgment No. 2”).

[3] Individually questioning the constitutionality of the provision at issue as
applied in the Final Judgments No. 1 and No. 2, Petitioners No. 1 and No. 2
petitioned this court to interpret the Constitution. In the case of the petition of
Petitioner No. 1, the provision at issue was indeed applied in Final Judgment No.
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1; in the case of the petition of Petitioner No. 2, the provision at issue was cited
and commented on in Final Judgment No. 2 and so may be considered as being
applied by the Judgment. Therefore, the petitions of both Petitioners No. 1 and
No. 2 comply with the requirements set forth in Article 5, Paragraph 1,
Subparagraph 2 of the Constitutional Court Procedure Act and should be admitted.
We hereby issue this Interpretation based on the following reasons:

[4] Article 18 of the Constitution provides that people have the right to take
public examinations and hold public office. This is to guarantee that people may
be qualified to hold public office through open and competitive examinations as
pursuant to laws and regulations, so as to further secure their right to participate
in the governance of the state. The right to take public examinations and hold
public office is the right to political participation in a broad sense. People should
have the right and opportunity to participate in public offices under equal
conditions. In order to realize this constitutional commitment, the state should set
in place an objective and fair system of public examinations and guarantee the
overall fairness of the results of examinations, which guarantee includes the rights
to participate equally in competitive examinations and to receive the training
required by the examination, so as to gain the qualifications for specific ranks and
for specific positions, and to be promoted based on laws and regulations, and to
receive the protected status, salary and pension derived therefrom (see
Interpretations Nos. 429, 575, 605, 611, 682, and 715). The police personnel are
personnel who have completed the examination and training process lawfully,
who have been assigned ranks and positions and who perform policing duties
according to the Police Act and other relevant laws and regulations. They are
obviously public officials covered by Article 18 of the Constitution. Although the
personnel system of the police has adopted a dual-track system of ranks and
positions, in which ranks are secured but positions can be reassigned (See Article
4 of the Police Personnel Management Act), the qualifications for specific ranks
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and for specific positions —gained by people who have participated in the same
single written exam of the examination for police personnel and completed the
training with a qualifying score— should still conform to the sense of Article 7 of
the Constitution, which guarantees the right to equality.

[5] The main purpose of Article 7 of the Constitution, which guarantees the
people the right to equality, is to prevent the legislature from arbitrarily imposing
unreasonable differential treatment on the people. To judge whether a rule
conforms to the requirement of equal protection depends on whether the purpose
of the differential treatment is constitutional and on whether between the
classification and the achievement of the purpose there is any degree of
connection (See our Interpretations Nos. 682, 694, and 701). Considering that the
right to take public examinations and to hold public office is the right to political
participation in a broad sense, which involves the people’s participation in the
state’s formation of decisions and performance of public duties and is thus closely
related to the shaping of civic life and order, whatever differential treatment is to
be imposed on this right should be in principle subject to a more stringent review.
Not only is the purpose to pursue important public interests, but also there must
be a substantial connection between the adopted differential treatment and the
achievement of the purpose, so as to conform to the constitutional guarantee of
the right to equality.

[6] According to Article 12, Paragraph 1, Subparagraph 3 of the Police
Personnel Management Act, a qualified examinee of the written exam of the
Police Grade Three Special Exam, after completing his or her training with a
qualifying score, obtains the qualification for the rank of Police Inspector Grade
Four. The provision at issue reads: “The assignment of police officers, in addition
to the qualifications described in the preceding paragraph, requires that any
person to be assigned to a position ranked Police Inspector Grade Three or above
shall have graduated from or have completed training at the Central Police
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University or Central Police College. Any person to be appointed to a position
ranked Grade Four of the Police Inspector or below shall have graduated from or
have completed training at the Central Police University, the Central Police
College, the Taiwan Police College or the Taiwan Police Academy.” This allows
a CPU or Central Police College graduate, upon qualifying in the Police Grade
Three Special Exam, to immediately obtain the qualification for assignments for
some positions ranked Police Inspector Grade Three or above. Qualified
examinees of the Police Grade Three Special Exam without such a degree from
the CPU or the Central Police College would need to complete their training at
the CPU or the Central Police College and obtain a qualifying score (See Article
4, Paragraph 2, Subparagraph 2 of the Enforcement Rules of the Police Personnel
Management Act) before they may obtain the qualification for assignments to
some positions ranked Police Inspector Grade Three or above (such as sub-
lieutenant ranked Grade Four of the Police Inspector, see the Rank and Position
Schedule for Police Officers B: the Rank and Position Schedule for Local Police
and Positions in the Fire Department and School-the Ninth, attached). In other
words, although all the qualified examinees of the Police Grade Three Special
Exam obtain the qualification for the rank of Grade Four of the Police Inspector,
and in theory the positions they can be assigned to should include, in the case of
Taipei and Kaohsiung City Police Departments for example (See B: the Rank and
Position Schedule for Local Police and Positions in the Fire Department and
Schools-Schedule 9e), police officer, sergeant, sergeant for policing affairs, sub-
lieutenant, section assistant, inspector, and division assistant, yet, in reality only
those who have graduated from the CPU or the Central Police College can be
assigned to any of the aforementioned positions ranked Grade Four of the Police
Inspector at their first assignment, while others who have not graduated from the
CPU or the Central Police College or received any training therefrom, as they do
not meet the qualification specified in the First Sentence of the provision at issue,
cannot be assigned as sub-lieutenants, section assistants, inspectors, or division
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assistants, which posts are all ranked Police Inspector Grade Four.

[7] First, a literal reading of the provision at issue still allows non-CPU or
Central Police College graduates to be assigned as sub-lieutenants after being
trained at the CPU or the Central Police College, so the provision at issue may
not be simply regarded as permitting differential treatment against non-CPU or
Central Police College graduates. Nonetheless, when published on January 17,
1976, the provision at issue was to distinguish the qualification for assignments
for lieutenants (exclusively limited to CPU graduates in principle) from that for
police officers (exclusively limited to Police College graduates in principle). After
the Police Grade Three Special Exam was opened to regular trainees with no
degree from the police education system (hereafter “regular trainees”), the
provision at issue has not yet been revised accordingly. Second, all the regular
trainees who qualified in a Police Grade Three Special Exam before 2011 were
categorically sent to the Police College to receive their training, so they were
unable to have the opportunity to be sent to the CPU for training. During this
period, the Control Yuan proposed corrective measures to the NPA, demanding
that the NPA send regular trainees who qualified in a Police Grade Three Special
Exam to the CPU receive their training. However, for reasons of administrative
consistency, the NPA still continued to send them to the Police College for
training. Furthermore, the Administrative Appeal Committee of the Examination
Yuan made the aforementioned Administrative Appeal Decision in 2009, ordering
the agency of the initial administrative act to send regular trainees who had
qualified in a Police Grade Three Special Exam to the CPU, and filed an
administrative appeal requesting that this should be for more than four months.
However, after they had completed the training with a qualifying score, the NPA
still refused to assign them to any position as Police Inspector Grade Three or
above (including that of sub-lieutenant), insisting that the special training they
received was not the continuing education or advanced education as specified in
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the Police Education Act, and also not the training specified in Article 4,
Paragraph 2, Subparagraph 2 of the Enforcement Rules of the Police Personnel
Management Act. In sum, even though the provision at issue does not expressly
differentiate between CPU graduates and regular trainees, its use over several
years has created a legal result that is continuously beneficial to CPU or Central
Police College graduates and continuously detrimental to regular trainees as
regards assignment and subsequent promotion for persons who qualified in the
Police Grade Three Special Exam before 2011. Therefore, the provision at issue,
which uses the distinction between those with a CPU or Central Police College
degree or qualifying training and those without as the classification to decide
whether or not the qualification for assignments for a position ranked Police
Inspector Grade Three or above has been met, constitutes differential treatment
of regular trainees and must be scrutinized under the principle of equality.

[8] After the police personnel examination was made open to regular trainees,
the state should have provided to all the qualified examinees of the same
examination the training required by the assignable positions so that they could
complete the examination, such that they could obtain the same qualifications for
rank and assignment. Only this would have satisfied the constitutional guarantee
that the people should be able to participate in public office under equal conditions.
As regular trainees who had qualified in a pre-2011 Police Grade Three Special
Exam obtained the qualification for the rank of Police Inspector Grade Four in
exactly the same way as CPU or Central Police College graduates did, so too they
should have had the same opportunities for assignment and promotion. Although
the provision at issue refers to “training completed with a qualifying score” as the
alternative to a CPU or Central Police College degree, it does not specify the
institutes responsible for examination and training. Thus, in practice, this allowed
the NPA to categorically send regular trainees who qualified in the written exam
of the Police Grade Three Special Exam to receive personnel training for qualified
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examinees at the Police College, and further not only precluded regular trainees
who qualified in the same exam from being assigned to any position ranked Police
Inspector Grade Four such as sub-lieutenants at their first assignment, but also
compelled them to undergo an additional screening process and qualifying
training at the CPU before receiving promotion.

[9] It is found that the NPA maintained the above-mentioned training and
measures due to the following three considerations: the preservation of the
development and education system of the police, the limited training capacity of
the CPU, and the limited number of positions available for sub-licutenants (See
p.5 of the attached opinion in the NPA’s letter replying to this Yuan: National
Police Agency Letter Jing-Shu-Jiao-1050184012 of February 3, 2017). It is
considered that the preservation of the development and education system of the
police and the establishment of the CPU and the Police College are to cultivate
police personnel equipped with the knowledge of the police profession in a
modern society. However, graduation from the CPU or the Police College is not
the only way to acquire the knowledge and skills necessary for the police
profession. As the qualifying training from the CPU or the Central Police College
also satisfied the requirement for the qualification for positions ranked Police
Inspector Grade Three or above, the aforementioned regular trainees who
qualified via the written exam should not be excluded from receiving sufficient
training at the CPU so that they may qualify for the position as sub-lieutenants.
Second, it is also considered that the limits on training capacity were only a matter
of administrative cost, which is hardly an important public interest. The limited
number of available positions like that of sub-lieutenant, which determines that
only some of the qualified examinees to be assigned to the position as sub-
lieutenants, is an inevitable reality and not a blameworthy consideration. However,
the rightful solution is to recruit the better candidates among the qualified
examinees so as to adhere to the principles of fair competition and hiring for talent.
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As such, to categorically send all the regular trainees who qualified via a Police
Grade-Three Special Exam to receive their training at the Police College is hardly
a means substantially connected to the achievement of the purpose of hiring the
best talent.

[10] In sum, the provision at issue fails to clearly specify the institutes
responsible for examination and training, so in practice it has allowed the NPA to
categorically send regular trainees who qualified via the written exam of the
Police Grade Three Special Exam to receive personnel training for qualified
examinees all at the Police College, so as to complete their examination (See
Article 4, Paragraph 2, Subparagraph 2 of the Enforcement Rules of the Police
Personnel Management Act for reference). This practice has resulted in the
inability of persons without a degree from the police education system who
qualified before 2011 in the aforementioned exams to obtain the qualification for
assignments for the positions ranked Police Inspector Grade Three or above. This
has caused them to suffer systematic disparate treatment with regard to their right
to take public examinations and hold public office. Therefore, the practice, as
outlined above, does not conform to the spirit of Article 7 of the Constitution,
which guarantees the right to equality. The Executive Yuan should collaborate
with the Examination Yuan, and within six months of the publication of this
Interpretation, according to this Interpretation, take appropriate measures to
eliminate the disadvantageous disparate treatment suffered by Petitioners Nos.1
and 2, such as sending them to complete the necessary training at the CPU so as
to obtain the qualifications for assignments to all the positions ranked Police
Inspector Grade Four after they have completed the training with a qualifying
score.

[11] Petitioner No.l in their petition questioned the constitutionality of the
training program for qualified examinees of special examinations for police
personnel for the respective years between 2002 and 2004. Petitioner No. 2 in
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their petition questioned the constitutionality of Article 4 of the Police Personnel
Management Act, the Secretary-General of the Examination Yuan Letter Kao-Yi-
Zu-Yi-0980009689 of December 7, 2009, and the Rank and Position Schedule
for Police Officers. It is found that the aforementioned training program was an
administrative act regulating particular individuals who qualified in the
aforementioned written exam and that the aforementioned letter is not a
regulation. None of these matters are eligible objects to support a petition for
interpretation to this Yuan. As Article 4 of the Police Personnel Management Act
was not applied in Final Judgment No. 2, it cannot be used to support a petition
for interpretation. As to the constitutionality of the Rank and Position Schedule
for Police Officers, it is hard to ascertain which part the Petitioners believe to have
contradicted the Constitution. Therefore, the abovementioned parts in the
petitions of petitioners Nos.1 and 2 do not conform to Article 5, Paragraph 1,
Subparagraph 2 of the Constitutional Court Procedure Act and are hereby denied
according to Paragraph 3 of the same Article.

Background Note by the Translator

Petitioner Ching-Chang LIN et al., representing thirteen persons
(hereinafter “Petitioner No. 1) were qualified examinees of the 2002 to 2004
Grade Three Special Examination for Police Personnel (hereinafter “Police Grade
Three Special Exam.”) Petitioner Shih-Feng HUANG et al. representing four
persons (hereinafter “Petitioner No. 2”) were qualified examinees of the 2005,
2009, and 2010 Police Grade-Three Special Exams. According to the training
programs designed by the National Police Agency of the Ministry of the Interior
(the agency commissioned to provide training for qualified examinees, hereafter
“NPA”) in the respective years, Petitioners No. 1 and No. 2, were respectively
sent to the Taiwan Police College, rather than the Central Police University
(hereafter the “CPU,”), to receive their training. According to Article 11,
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Paragraph 2 of the Police Personnel Management Act (“the provision at issue,”),
only CPU graduates or CPU trainees were qualified to be assigned as sub-
lieutenants. Petitioner No. 1 therefore further applied to be trained for more than
four months at the CPU, but their applications were all rejected. Petitioner No. 2
et al., after being sent by the Ministry of the Interior in December 2011 to receive
four months of special training at the CPU, applied in the same month to the
Ministry of Interior to be reassigned to positions as sub-lieutenants ranked Police
Inspector Grade Four or as sub-lieutenant or its equivalent, but all were rejected.
After exhausting the remedies provided, on April 9, 2014, Petitioners No. 1 and
No. 2 respectively petitioned this Court to interpret the Constitution, questioning
the constitutionality of the provision at issue as applied in the final judgment of
the court of last resort.

Until a two-track examination and recruitment system was put into place
in 2011, there had been only one system of examination designed for the
recruitment of police officers of different ranks. Under this system, any examinee
passing the Police Grade Three Special Exam became a qualified candidate for
the post of sub-lieutenant. However, the NPA, responsible for administering the
provision at issue, had for years prevented non-CPU-graduates from receiving the
required training at CPU, so non-CPU-graduates were practically deprived of the
opportunities to be assigned as sub-lieutenants inasmuch as they never completed
the training required by law. With no classification based on educational
background, the provision at issue was neutral on its face.

J.Y. Interpretation No. 760 is considered as marking a new direction in the
Constitutional Court’s jurisprudence on the issue of equal protection. In the past,
the Constitutional Court rarely considered the issue of equal protection with no
de jure discrimination present. In J.Y. Interpretation No. 760, the Constitutional
Court for the first time regards the disparate impact found in an administrative
agency’s perpetual administration of a statute as unpermitted systematic
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discrimination. While recognizing the competitive nature of sub-lieutenant
recruitment and the CPU’s limited training capacity, and without further
questioning the NPA’s true intent in preventing non-CPU-graduates from
receiving the required training, the Constitutional Court takes the unfailing
rejections of the Petitioners’ requests as de facto discrimination. In reviewing this
de facto discrimination, because the Petitioners’ constitutional rights to hold
public office are negatively affected, the Constitutional Court adopts a heightened
scrutiny under which the discrimination is deemed constitutional only if it pursues
important public interests and a substantial nexus is found between the
discrimination and the important public interests being pursued. However, the
Constitutional Court does not clearly express under what circumstances (e.g., the
number of instances or the length or frequency of a perpetual practice) individual
administrative decisions would be regarded as a pattern of discrimination. It
remains to be further noticed how future cases of de facto discrimination or
disparate impact will be decided by the Constitutional Court in the future.
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J.Y. Interpretation No. 618 (November 3, 2006)*

Exclusion of Mainland Chinese Migrants from Civil Service Case

Issue

Are the provisions in Article 21, Paragraph 2, First Sentence of the Act
Governing Relations between People of the Taiwan Area and Mainland Area
unconstitutional?

Holding

[1] Article 7 of the Constitution provides that all citizens of the Republic of
China, irrespective of sex, religion, race, class, or party affiliation, shall be equal
before the law. Thus, the people, who have the right to take public examinations
and hold public office under Article 18 thereof, shall also be equal under the law
in this regard. The concept of “equal” as expressed thereunder shall refer to
substantive equality. In light of the value system of the Constitution, the
legislative branch may certainly consider the differences in the nature of the
various matters subject to regulation and accordingly adopt rational differential
treatment among people. The foregoing has been made clear in the reasoning of
J.Y. Interpretation No. 205 rendered by this Court. Furthermore, the restrictions
imposed by law on the fundamental rights of the people based on any rational
differential treatment should also satisfy the test of the principle of
proportionality under Article 23 of the Constitution. Article 10 of the
Amendments to the Constitution as promulgated on May 1, 1991 (as amended
and renumbered as Article 11 on July 21, 1997) provides, “The rights and
obligations between the people of the Chinese mainland area and those of the

* Translation by Vincent C. KUAN
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free area, and the disposition of other related affairs, may be specified by sui
generislaw.” The Act Governing Relations between People of the Taiwan Area
and Mainland Area (hereinafter referred to as the “Cross-Strait Relations Act”)
is the sui generis law enacted to regulate the rights and obligations between the
people of the Chinese mainland area and those of the free area, as well as the
disposition of other related affairs, prior to the nation’s reunification.

[2] Article 21, Paragraph 1, First Sentence of the Act Governing Relations
between People of the Taiwan Area and Mainland Area as amended and
promulgated on December 20, 2000, provides that no person from the Mainland
Area who has been permitted to enter into the Taiwan Area may serve as a public
functionary unless he or she has had a household registration in the Taiwan Area
for at least ten years. The said provision is an extraordinary one with reasonable
and justifiable objectives in that a public functionary, once appointed and
employed by the State, shall be entrusted with official duties by the State under
public law and owe a duty of loyalty to the State, that the public functionary shall
not only obey the laws and orders but also take every action and adopt every
policy possible that he or she considers to be in the best interests of the State by
keeping in mind the overall interests of the State, since the exercise of his or her
official duties will involve the public authorities of the State; and, further, that
the security of the Taiwan Area, the welfare of the people of Taiwan, as well as
the constitutional structure of a free democracy must be ensured and preserved
in light of the status quo of two separate and antagonistic entities which are on
opposite sides of the Strait and the significant differences in essence between the
two sides in respect to the political, economic and social systems. Given the fact
that a person who came from the Mainland Area but has had a household
registration in the Taiwan Area for less than ten years may not be as familiar with
the constitutional structure of a free democracy as the people of the Taiwan Area,
it is not unreasonable to treat such a person differently from the people of the
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Taiwan Area with respect to the qualifications to serve as a governmental
employee, which is not in conflict with the equality principle as embodied in
Article 7 of the Constitution, nor contrary to the intent of Article 10 of the
Additional Articles of the Constitution. In addition, the said provision, which
requires a person who originally came from the Mainland Area to have had a
household registration for at least ten years before he or she may be eligible to
hold a public office, is based on the concerns that those who originally came from
the Mainland Area may have a different view as to the constitutional structure of
a free democracy and may need some time to adapt to and settle into the Taiwan
society. Moreover, it also may take time for the Taiwanese people to place their
trust in a person who came from the Mainland Area if and when he or she serves
as a public functionary. Therefore, the ten-year period as specified by the
provision at issue is nonetheless a necessary and reasonable means. No manifest
and gross flaw is found in the legislators’ considered judgments in that regard.
Hence there is no violation of the principle of proportionality under Article 23 of
the Constitution.

Reasoning

[1] The subject matter of this petition for interpretation is the Cross-Strait
Relations Act. The petition is for Article 21, Paragraph 1, First Sentence of the
Act Governing Relations between People of the Taiwan Area and Mainland Area
as amended and promulgated on December 20, 2000, to be declared
unconstitutional. Article 21, Paragraph 1, First Sentence of said Act provides that
no person from the Mainland Area who has been permitted to enter into the
Taiwan Area may register as a candidate for any public office, serve in any
military, governmental or educational organization or state enterprise, or
organize any political party unless he or she has had a household registration in
the Taiwan Area for at least ten years. It should be noted, however, that the
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outcome of the judgment giving rise to this matter merely concerns the part of
the said provision in respect of governmental service, so this Court, having
examined the intent of J.Y. Interpretations Nos. 371, 572, and 590, will limit its
constitutional review of the matter to the said part of the provision without
touching upon the other parts thereof.

[2] Article 7 of the Constitution provides that all citizens of the Republic of
China, irrespective of sex, religion, race, class, or party affiliation, shall be equal
before the law. Thus, the people, who shall have the right to take public
examinations and hold public office under Article 18 thereof, shall be equal under
the law. The concept of “equal” as expressed thereunder shall refer to substantive
equality. In light of the value system of the Constitution, the legislative branch
may certainly consider differences in the nature of the various matters subject to
regulation and accordingly adopt rational differential treatment among people.
The foregoing has been made clear in the reasoning of J.Y. Interpretation No. 205
rendered by this Court. Furthermore, the restrictions imposed by law on the
fundamental rights of the people based on any rational differential treatment
should also satisfy the test of the principle of proportionality under Article 23 of
the Constitution. Nevertheless, dealing with cross-Strait affairs requires
considerations and judgments on numerous factors relating to politics,
economics, and society. The constitutional interpreters, who are in charge of the
judicial review of the law, should rightfully defer to the decisions made by the
legislative branch, which represents the diverse opinions of the people and has
ample information on hand in that regard, unless there has been a manifest and
gross flaw in the decision-making of the legislative branch.

[3] Article 10 of the Additional Articles of the Constitution as promulgated on
May 1, 1991 (subsequently amended and renumbered as Article 11 on July 21,
1997) provides, “The rights and obligations between the people of the Chinese
mainland area and those of the free area, and the disposition of other related
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affairs may be specified by sui generis law.” The Act Governing Relations
between People of the Taiwan Area and Mainland Area as promulgated on July
31, 1992, is the sui generis law enacted pursuant to the intent of the said article
of the Amendments to the Constitution to regulate the rights and obligations
between the people of the Chinese mainland area and those of the free area, as
well as the disposition of other related affairs, prior to the nation’s reunification.
Article 21, Paragraph 1, First Sentence of the Act Governing Relations between
People of the Taiwan Area and Mainland Area as amended and promulgated on
December 20, 2000, provides that no person from the Mainland Area who has
been permitted to enter into the Taiwan Area may serve as a public functionary
unless he or she has had a household registration in the Taiwan Area for at least
ten years (as was provided in Article 21 of said Act as enacted and promulgated
on July 31, 1992). The said provision is an extraordinary one with reasonable and
justifiable objectives in that a public functionary, once appointed and employed
by the State, shall be entrusted with official duties by the State under public law
and shall owe a duty of loyalty to the State, that the public functionary shall not
only obey the laws and orders but also take every action and adopt every policy
possible that he or she considers to be in the best interests of the State by keeping
in mind the overall interests of the State, since the exercise of his or her official
duties will involve the public authorities of the State; and, further, that the
security of the Taiwan Area, the welfare of the people of Taiwan, as well as the
constitutional structure of a free democracy, must be ensured and preserved in
light of the status quo of two separate and antagonistic entities which are on
opposite sides of the Strait and significant differences in essence between the two
sides in respect to the political, economic, and social systems. Given the fact that
a person who came from the Mainland Area but has had a household registration
in the Taiwan Area for less than ten years may not be as familiar with the
constitutional structure of a free democracy as the Taiwanese people, it is not
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unreasonable to treat such a person differently from the people of the Taiwan
Area with respect to the qualifications to serve as a governmental employee,
which is not in conflict with the equality principle as embodied in Article 7 of the
Constitution, nor contrary to the intent of Article 10 of the Additional Articles of
the Constitution. In addition, the said provision, which requires a person who
originally came from the Mainland Area to have had a household registration for
at least ten years before he or she may be eligible to hold a public office, is based
on the concerns that those who originally came from the Mainland Area may
have a different view as to the constitutional structure of a free democracy and
may need some time to adapt to and settle into the Taiwan society. Moreover, it
may also take a while for the Taiwanese people to place their trust in a person
who came from the Mainland Area if and when he or she serves as a public
functionary. If the review is conducted on a case-by-case basis, it would be
difficult to examine an individual’s subjective intentions and character, as well
as his or her level of identification with the preservation of the constitutional
structure of a free democracy. Besides, it would also needlessly increase the
administrative costs to a prohibitive level with hardly any hope of accuracy or
fairness. Therefore, the ten-year period as specified by the provision at issue is
nonetheless a necessary and reasonable means. As to cross-Strait affairs, in
considering which types of public functionaries and public offices may affect the
security of the Taiwan Area, the welfare of the people of Taiwan, as well as the
constitutional structure of a free democracy, the constitutional interpreters should
defer to the decisions made by the legislative body in that regard. Although the
law at issue does not differentiate between the types of offices and thus impose
different restrictions, we find no manifest and gross flaw therein. Hence, there is
no violation of the principle of proportionality under Article 23 of the
Constitution.

[4] Where a petition is made by a judge of any of the various levels of courts to
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this Court in regard to the constitutionality of a law, J.Y. Interpretation No. 371
should govern. As for the formality of a petition, the said Interpretation has made
it clear that Article 8, Paragraph 1 of the Constitutional Court Procedure Act
should apply. This petition for constitutional interpretation has been filed
pursuant to the intent of J.Y. Interpretation No. 371 (see II (iv) on p. 3 of the
Petition). As such, Article 252 of the Administrative Court Procedure Act is not
the law which is applicable to the original case for which the petitioning court
rendered its judgment, nor is it the law to be applied by this Court in rendering
an interpretation. Therefore, as far as the said provision is concerned, the petition
in regard to the constitutionality thereof should be dismissed based on the intent
of J.Y. Interpretations Nos. 371, 572, and 590.

Background Note by Hsiu-Yu FAN

The plaintiff of the original case, [redacted]-Mei HSIEH (“HSIEH”), had
originally been a resident of mainland China and subsequently married a Taiwan
citizen in 1990. HSIEH was first admitted to reside in Taiwan in 1996 and then
granted permanent residency with household registration in 1998. HSIEH further
passed the Elementary Civil Service Examination, finished the required training,
and received from the Examination Yuan a certificate of qualification to work in
the civil service in 2001. However, when in 2002 HSIEH applied to the Taipei
City Government for a post open to applicants holding the same certificate of
qualification, the City rejected her application for the reason that she had not
maintained her household registration for longer than ten years, as required by
Article 21, Paragraph 2, First Sentence of the Act Governing Relations between
People of the Taiwan Area and Mainland Area (“the provision at issue.”) HSIEH
then first filed an administrative appeal and later an action before the Taipei High
Administrative Court. Assured that the provision at issue and Article 252 of the
Administrative Court Procedure Act, which provides that only the Supreme
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Administrative Court may petition to the Constitutional Court for an
interpretation, were both in conflict with the Constitution, the Taipei High
Administrative Court petitioned to the Constitutional Court for an interpretation
based on J.Y. Interpretation No. 371.

JY. Interpretation No. 618 is the first time the Constitutional Court
reviewed the constitutionality of a discriminatory law based on national origin,
or to be precise, jurisdictional origin, as mainland China, albeit actually occupied
and governed by the People’s Republic of China, is still nominally part of the
Republic of China under the Constitution. Under the Constitution, nominally, a
mainland immigrant is inherently a citizen of the Republic of China. A distinction
in the qualification required for the civil service was drawn by the provision at
issue between an ordinary Taiwanese permanent resident/citizen and a mainland
immigrant who had not maintained his or her permanent residency in Taiwan for
more than ten years. To review this discriminatory law, the Constitutional Court
adopted a lenient rational basis review and held the provision at issue to be
constitutional in light of its purpose to safeguard the free democratic
constitutional order in the Taiwan Area. As the Court found no manifest and
gross flaw in the legislature’s decision-making, it deferred to this legislative
decision, which does not consider individual differences in the identification with
a free democracy or the nature of different positions in the civil service.



J.Y. Interpretation No. 649 (October 31, 2008)*

Preferential Treatment of Vision-Impaired Individuals Case

Issue

Is it constitutional for the Physically and Mentally Disabled Citizens
Protection Act to restrict the practice of massage business to vision-impaired
individuals only?

Holding

The first sentence of Article 37, Paragraph 1 of the Physically and Mentally
Disabled Citizens Protection Act, as amended and promulgated on November 21,
2001, provides that “those who are not vision-impaired as defined by this Act
shall not engage in the practice of massage business.” (The name of the Act was
changed to Physically and Mentally Disabled Citizens’ Rights Protection Act on
July 11, 2007, and the above quoted “those who are not vision-impaired as
defined by this Act” has been amended to “those whose vision is not functionally
impaired” and reassigned as Article 46, Paragraph 1 with the same regulatory
meaning.) Such provision does not conform to the right of equal protection as
stipulated in Article 7, right to work as stipulated in Article 15, and the principle
of proportionality as stipulated in Article 23 of the Constitution, and shall be
invalid no later than three years after the issuance of this Interpretation.

Reasoning

[1] The first sentence of Article 37, Paragraph 1 of the Physically and Mentally

* Translation by Andy Y. SUN
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Disabled Citizens Protection Act, as amended and promulgated on November 21,
2001, provides that “those who are not vision-impaired as defined by this Act
shall not engage in the practice of massage business.” (The name of the Act was
changed to Physically and Mentally Disabled Citizens’ Rights Protection Act on
July 11, 2007, and the above quoted “those who are not vision-impaired as
defined by this Act” has been amended to “those whose vision is not functionally
impaired” and reassigned as the first sentence of Article 46, Paragraph 1 with the
same regulatory meaning.) As a preferential treatment to protect the right to work
of vision-impaired individuals, and, conversely, a prohibition against non-vision
impaired individuals in regard to the freedom to choose their occupation, this
provision must conform to the right of equal protection as stipulated in Article 7,
right to work as stipulated in Article 15, and the principle of proportionality as
stipulated in Article 23 of the Constitution.

[2] Vision impairment is a physical condition beyond any human control. The
disputed statutory provision, which establishes discriminatory treatment in
regard to a category of who may engage in massage business, has a profound
impact on the majority of population who are not vision-impaired. While the
legislators have taken into consideration the limited occupation and career
options available to the vision-impaired in light of the many obstacles they need
to overcome, such as their growth, movement, learning and education, as well as
the vulnerability of their social status, together with the reality that vision-
impaired individuals have traditionally been dependent upon the massage
business for their livelihood, such legislation, in order to achieve an important
public interest and comply with the right of equal protection, should nevertheless
adopt a measure not excessively restrictive of the rights of those who are not
vision-impaired and ensure that the protective measures for the vision-impaired
have a substantial nexus with the objectives they intend to accomplish. The
constitutional provisions concerning fundamental rights have emphatically
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focused on the protection of the socially disadvantaged. Article 155 of the
Constitution states, “... [t]o the aged and the infirm who are unable to earn a
living, and to victims of unusual calamities, the State shall provide appropriate
assistance and relief.” Article 10, Paragraph 7 of the Additional Articles of the
Constitution states, “[t]he State shall guarantee availability of insurance, medical
care, obstacle-free environments, education and training, as well as support and
assistance in everyday life for physically and mentally handicapped persons, and
shall also assist them to attain independence and to develop [their] potential...”
These provisions have clearly demonstrated the principle of assisting the
disadvantaged. As a result, there is a significant public interest in protecting the
right to work for the vision-impaired, and the objectives for preferential or
discriminatory treatment are justified under the relevant provisions of the
Constitution.

[3] When the Handicapped Welfare Act was enacted and promulgated in 1980,
there were few career options available for vision-impaired individuals. The
prohibition against non-vision impaired individuals engaging in the massage
business was beneficial for the vision-impaired willing to engage in such
business, and the reality was that a high percentage of the vision-impaired chose
massage business as their livelihood. However, the nature of massage and the
skills required for those intending to engage in the massage business suggest that
the business is not limited to the vision-impaired only. With the expansion of the
market for massage careers and service consumption, the disputed provision has
become excessively restrictive to non-vision impaired individuals, which include
other physically or mentally disabled who are not vision-impaired but who do
not otherwise enjoy the preference of occupation reservation. With the
knowledge and capability of [many] vision-impaired having been enhanced
gradually, and their selectable occupation categories increasing by the day, the
statutory provision in question tends to make the governing authority overlook
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the fact that the talents of the vision-impaired are not limited to the massage
business alone. But, nearly thirty years after the statute’s promulgation and in
light of the availability of diverse occupations nowadays, the socioeconomic
conditions of the vision-impaired have yet to see any significant improvement.
Since there is hardly a substantial nexus between the objectives and the means,
[the provision] contradicts the meaning and purpose of Article 7 of the
Constitution on the right of equal protection.

[4] The citizens’ right to work must be protected under Article 15 of the
Constitution, and J.Y. Interpretations Nos. 404, 510, 584, 612, 634, and 637
further illustrate the freedom to engage in employment and to choose an
occupation. The Constitution has set forth different standards of permissibility,
based on different content, as to restrictions on the freedom to choose an
occupation. The legislators, in pursuance of the general public interest, may
impose proper restrictions on the methods, time and location in regard to which
an occupation may be carried out. Yet on the freedom to choose an occupation,
if [the restrictions] concern the subjective condition needed, which means
professional capability or license to perform the specific occupation, and such
capability or [license] status can be gained through training and development,
such as knowledge, degree or physical capability, no restrictions may be
permitted without justification of important public interest. The objective
condition needed for people to choose an occupation means those restrictions on
the pursuance of an occupation that cannot be achieved by individual efforts,
such as monopoly of certain sectors. Such restrictions may be justified only with
the showing of an extraordinarily significant public interest. Irrespective of the
condition under which the restrictions were imposed, the means adopted must
not violate the principle of proportionality.

[5] The disputed provision that prohibits non-vision impaired individuals from
engaging in the massage business amounts to a restriction on the objective
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conditions concerning the freedom to choose an occupation. Since that provision
was designed to protect the employment opportunities of the vision-impaired,
taking into consideration the purpose of the second sentence of Article 155 of the
Constitution and Article 10, Paragraph 7 of the Additional Articles of the
Constitution, it concerns an extraordinarily significant public interest, and the
objective [of the statutory provision] is proper. Yet in light of the social
development, expansion of need in the massage occupation, as well as the
provision regarding the broad hand skills required for the massage business,
including, among other things, “effleuraging, kneading, chiropractics, pounding,
stroking, hand arcuation, movement and other special hand skill” (see Article 4
of the Regulations Governing the Qualifications and Management of the Vision-
Impaired Engaged in Massage Occupation, repealed on March 5, 2008, and
Article 4, Subparagraph 1 of the current Regulations Governing the
Qualifications and Management of Vision Functionally-Impaired Engaged in
Massage and Physical Therapy Massage Occupation), the prohibition in the
disputed provision against the non-vision impaired does not have a clearly
defined scope and has resulted in inconsistent enforcement standards, thereby
greatly increasing the possibility of violations by non-vision impaired individuals
engaged in similar work or business. This can be seen in many cases pending
before the Administrative Courts at all levels. Given that anyone interested in the
massage business should have been eligible to engage in the occupation after
receiving corresponding training and qualification review, by only permitting the
vision-impaired to conduct such business, non-vision impaired are forced to
transfer to other occupations or lose their jobs, hence preventing the formation
of a diversely competitive environment conducive to consumers’ choices. This is
not in parity with the interest to protect the right to work of the vision-impaired.
Consequently, the restriction in the disputed provision is not in conformity with
the principle of proportionality under Article 23 of the Constitution and
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contravenes the protection of the right to work as stipulated in Article 15 of the
Constitution.

[6] Itis a compelling public interest to protect the right to work of the vision-
impaired. The governing authority shall adopt multiple, concrete measures to
provide training and guidance for occupations deemed suitable for the vision-
impaired, and to set aside appropriate employment opportunities for them. In
addition, [the governing authority] should provide adequate management on the
massage occupation and related matters, take into consideration the interests of
both vision-impaired and non-vision impaired individuals, consumers and
suppliers, as well as the balance between the protection of the disadvantaged and
market mechanism, so that the employment opportunities for the vision-impaired
and other physically or mentally disabled [individuals] and the objectives of the
Constitution to assist the disadvantaged in independent development, and the
principle and spirit of substantive equality can be fulfilled. Since all of these
measures require delicate planning and execution, the disputed provision shall be
invalid no later than three years after the promulgation of this Interpretation.

Background Note by Vincent C. KUAN

One of the petitioners operated a barber shop and hired the other two
petitioners, who were non-vision impaired, to engage in massage services on the
premises, which was uncovered by the police, with relevant information being
sent to the Department of Social Welfare, Taipei City Government.

The said Department found the aforesaid behavior in violation of the first
sentence of Article 37, Paragraph 1 of the Physically and Mentally Disabled
Citizens Protection Act, which provides, “those who are not vision-impaired as
defined by this Act shall not engage in the practice of massage business” and
imposed pecuniary fines on the petitioners in accordance with Article 65,
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Paragraphs 1 and 2 of said Act. The petitioners brought administrative lawsuits
separately, and final judgments against them were rendered. Hence, the matter
was brought before the Constitutional Court, which found the provision in
question contrary to the constitutionally guaranteed right of equal protection,
right to work, and the principle of proportionality.

Nevertheless, an earlier interpretation rendered by the Constitutional Court,
i.e., 1.Y. Interpretation No. 626, dealt with a similar case. The petitioner
participated in the 2002 Graduate School Admission Examinations for Master’s
Programs administered by the Central Police University (hereinafter referred to
as “CPU”). The examination was divided into two parts: the First Exam, which
is a written examination, and Second Exam, which includes oral and physical
examinations. Despite passing the First Exam, the petitioner was diagnosed to be
green-blind and hence was physically disqualified by the CPU, thereby denying
the petitioner’s enrollment according to Point 7 (ii) and Point 8 (ii) of the Central
Police University General Regulation in Respect of the 2002 Graduate School
Admission Examinations for Master’s Programs. Having exhausted all
administrative relief available, the petitioner brought the matter to the
Constitutional Court on the grounds that the regulations at issue were in conflict
with the principle of legal reservation and infringed upon his right to education
and right of equal protection as guaranteed by the Constitution.

Unlike its finding in the 2008 case, J.Y. Interpretation No. 649, the
Constitutional Court upheld the constitutionality of the disputed provisions,
holding that the purposes of said provisions were to train professional police
talents who are equipped with both theoretical knowledge and real-world
techniques and to attain effective use of educational resources, thus improving
the quality of police administration and fostering the development of a rule-of-
law nation; that, as such, the purposes are important public interests; and that
such provisions and the purposes thereof are substantially related and thus not in
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conflict with Articles 7 and 159 of the Constitution.



J.Y. Interpretation No. 666 (November 6, 2009)*

Sexual Transaction Punishment Case

Issue

Is Article 80, Paragraph 1, Subparagraph 1 of the Social Order Maintenance
Act, which imposes a fine on those who provide sexual services for financial
gain, unconstitutional?

Holding

Article 80, Paragraph 1, Subparagraph 1 of the Social Order
Maintenance Act, which stipulates that the action of any individual who
engages in sexual transactions or cohabitation for financial gain is punishable
by detention for no more than three days or by a fine of up to TWD 30,000,
violates the principle of equality prescribed in Article 7 of the Constitution,
and shall become null and void not later than two years from the date of
announcement of this Interpretation.

Reasoning

[1] The principle of equality prescribed in Article 7 of the Constitution does not
refer to a concept of absolute and mechanical equality in form. Rather, it
guarantees substantive equality in legal status for all people, which requires
matters that are the same in nature to be treated the same and not be subject to
arbitrary different treatment without justification. When a law imposes
administrative penalties to carry out certain legislative purposes so that the choice
of target for punishment results in different treatment, such different treatment

* Translation and Note by Li-Ju LEE
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needs to have substantive nexus with the very legislative purpose in order to
avoid violating the principle of equality.

[2] Article 80, Paragraph 1, Subparagraph 1 of the Social Order Maintenance
Act (hereinafter "the provision at issue") provides that the action of any
individual who engages in sexual transactions or cohabitation with intent for
financial gain is punishable by detention for no more than three days or by a fine
up to TWD 30,000. Its legislative purpose is to protect public health and maintain
social morality (seethe Legislative Yuan Gazette 80 (22):107). According to this
provision, for those who engage in sexual transactions, only the party with intent
for financial gain is subject to penalties, but not the other party who provides the
consideration.

[3] How to regulate sexual transactions and whether any penalty is warranted
are matters of legislative discretion. The Social Order Maintenance Act employs
administrative penalties as the regulatory means. The provision at issue explicitly
prohibits sexual transactions and punishes only the party with intent for financial
gain, but not the other party who provides the consideration. With the subjective
intent for financial gain as the standard to impose penalties, the provision at issue
has subjected parties in a sexual transaction to different treatments. Considering
that the legislative purpose of the provision at issue is to protect public health and
maintain social morality, and that sexual transactions can only be consummated
through joint actions between one party with intent for financial gain and another
party providing consideration, even though the former is more likely to be a
repeated actor with wide-ranging and uncertain sex partners, such a difference in
facts and experiences does not alter the nature of sexual transactions as joint
actions, and is thus not sufficient to justify different treatments. The two parties
should be assessed equivalently in law. Moreover, the provision at issue does not
hold the party providing consideration culpable and yet punishes the party with
intent for financial gain in sexual transactions. In light of the fact that those who
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provide sexual services are mostly women, the provision in practice is
tantamount to punishing only women participating in sexual transactions, in
particular the socially and economically disadvantaged ones being compelled to
engage in sexual transactions, who after being thus punished would have their
hardship further exacerbated. The provision at issue, adopting subjective intent
for financial gain as the standard for different treatment in the imposition of
penalties, does not have an apparent substantive nexus with the legislative
purpose stated above and therefore violates the principle of equality prescribed
in Article 7 of the Constitution.

[4] In order to achieve the legislative purpose of protecting public health and
maintaining social morality, government agencies may implement various kinds
of management or counseling measures for those who engage in sexual
transactions with intent for financial gain, such as physical examination or safe
sex awareness campaigns; or provide job training, career counseling or other
educational measures to enhance their ability to work and economic conditions
so they do not have to depend on sexual transactions to make a living; or adopt
other effective management measures. In addition to providing all possible
assistance to socially and economically disadvantaged people, in order to prevent
sexual transactions from having a negative impact on rights and interests of third
parties or infringing on other important public interests, the State may, when legal
restrictions on sexual transactions are necessary, enact statutes or authorize
administrative regulations to provide reasonable and precise regulatory or
punishment rules. Since this requires substantial time for careful planning, the
provision at issue shall become null and void not later than two years from the
date of announcement of this Interpretation.

Background Note by the Translator
In 2009, Yi-Lan Summary Court Judge Jun-Ting LIN, the presiding judge
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over seven sexual transaction cases involving the Social Order Maintenance Act,
issued preliminary decisions to halt the proceedings and filed a petition to the
Constitutional Court arguing that Article 80, Paragraph 1, Subparagraph 1 of the
Social Order Maintenance Act, which stipulates that any individual who engages
in sexual transactions or cohabitation with intent for financial gain is punishable
by detention for no more than three days or by a fine up to TWD 30,000, violated
Articles 7 and 23 of the Constitution. Another petition making the same claim
was filed by Judge Yang Kun-Chao, who was the presiding judge over two sexual
transaction cases involving the Social Order Maintenance Act in Lotung
Summary Court.

J.Y. Interpretation No. 666 adds a new dimension to the Constitutional
Court's jurisprudence on gender equality. Unlike the statutes previously struck
down for their explicit discrimination against women, the Social Order
Maintenance Act does not single out a specific sex for punishment. Rather, it
imposes penalties on those who provide sexual services for profit, but not those
who pay for them. The Court nevertheless recognizes the fact that in practice it
1s mostly women, especially socially and economically disadvantaged ones, who
are punished, as the petitioners’ cases demonstrate.

Although the Court recognizes gender discrimination in practice or in effect
in this case, it is not clear if the constitutional principle of equality would be
extended to protect people against so-called “de facto discrimination” or
“indirect discrimination” in other contexts involving gender or other protected
characteristics such as race, religion, class or party affiliation. J.Y. Interpretation
No. 666 represents an important first step toward acknowledging various types
of discrimination manifested in the interaction between law and society, and
materializing the principle of “substantive equality” championed by the Court.



J.Y. Interpretation No. 384 (July 28, 1995)*

The Constitutionality of the Liumang (Hoodlums) Act Case

Issue

The Act for Eliminating Liumang (Hoodlums) allows the police to force
people to appear before the police and allows the court to use the testimony of
secret witnesses, who are not confronted and examined by the transferred people,
as evidence. Are these rules constitutional?

Holding
[1] Article 8, Paragraph 1 of the Constitution reads:

The people’s right to personal liberty and security shall be guaranteed.
Except in case of flagrante dédlicto as provided by statute, no person
shall be arrested or detained otherwise than by a judicial or a police
authority in accordance with the procedure prescribed by statute. No
person shall be tried or punished otherwise than by a court of law in
accordance with the procedure prescribed by statute. Any arrest,
detention, trial, or punishment not conducted in accordance with the
procedure prescribed by statute may be rejected.

Regarding so-called “the procedure prescribed by statute”, it means that all the
decisions made by the government to restrain personal liberty and security of the
people must be prescribed by law, no matter whether the people are criminal
defendants or not. In addition, the restraints should be subject to substantive due

* Translation and Note by Kai-Ping SU
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process review and in line with the relevant conditions provided in Article 23 of
the Constitution. Article 6 and Article 7 of the Act for Eliminating Liumang
(Hoodlums) (hereinafter referred to as “the Act”) authorize the police to force
people to appear before the police, without following necessary judicial process.
Article 12, regarding secret witnesses, deprives the rights of the transferred person
to confront and to examine witnesses, and obstruct discovery of truth in court.
Article 21, without considering the necessity of specific deterrence, imposes the
sanction of reformatory training on people who were already sentenced or
punished, which jeopardizes their right to personal liberty and security. All of the
above provisions of the Act exceed the necessary level, fail the substantive due
process requirement, and contradict the intent of the aforementioned Articles of
the Constitution. Furthermore, Article 5 of the Act also contradicts the intent of
Article 16 of the Constitution, because this Article provides that the people
determined to be liumang and therefore warned by the police can only file a
motion of objection to the National Police Agency, Ministry of the Interior, and
they are not allowed to file an administrative appeal or litigation against the police
decision. All these articles of the Act mentioned above shall become null and void
once this Interpretation is announced and no later than December 31, 1996.

Reasoning

[1] The people’s right to personal liberty and security is an important and
fundamental human right, and fully safeguarding this right is a prerequisite to
exercising other freedoms protected by the Constitution. Article 8 of the
Constitution, therefore, has specific and detailed provisions about the protection of
the people’s right to personal liberty and security. Paragraph 1 of this Article reads:

The people’s right to personal liberty and security shall be guaranteed.
Except in case of flagrante delicto as provided by statute, no person
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shall be arrested or detained otherwise than by a judicial or a police
authority in accordance with the procedure prescribed by statute. No
person shall be tried or punished otherwise than by a court of law in
accordance with the procedure prescribed by statute. Any arrest,
detention, trial, or punishment not conducted in accordance with the
procedure prescribed by statute may be rejected.

It indicates that the people, whether they are criminal defendants or not, are
protected by the above provision from any measures restraining the people’s right
to personal liberty and security, except as otherwise provided for in the
Constitution. Except for cases of in flagrante delicto which shall be separately
prescribed for by law, all other procedures related to protection of the people’s
right to personal liberty and security shall also be based on law. At the same time,
those laws passed by the legislative body must be subject to substantive due
process review and in line with the conditions set up in Article 23 of the
Constitution. These are the mechanisms for institutional protection of liberty and
security of person, which include all kinds of institutions guaranteeing liberty and
security of person in our country since the Constitution has taken effect, as well
as include the rights and protections of liberty and security of person generally
granted by modern rule-of-law countries. Otherwise, the protection of liberty and
security of person would be nothing but empty talk, and the above provisions of
the Constitution would never be implemented.

[2] The above substantive due process of law covers both substantive law as
well as procedural law. In substantive law, for instance, it must comply with the
principle of nulla poena sine lege (no punishment without a law authorizing it).
In procedural law, major processes include: except for in flagrante delicto, that
the arrest of a suspect shall follow required judicial process; the confession of the
accused shall be made voluntarily; a conviction shall be based upon evidence; no
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person shall be punished for the same offence more than once; the parties have
the right to confront and to examine witnesses; distinction between trial and
prosecution; trials shall be made in public in principle; and the right to appeal
against lower court decisions. Except for situations that martial law is declared,
or that the country or the people are in a state of emergency, any statutory
provisions departing from the aforementioned principles are deemed violations
of the substantive due process of law. The predecessor of the current Act was
enacted in the Period of Mobilization for the Suppression of the Communist
Rebellion, and this regulation of the Act has lasted since then. The Act has had
the value of maintenance of social order. When statues are made to prevent
behavior, as enumerated in Article 2 of the Act, the content of these statutes, as a
matter of course, has to be in accordance with the substantive due process of law.

[3] Article 4 of the Act, regarding the sanctions of warning and listing people
who are determined to be liumang, not only affects the reputations of the people
involved, but may lead to the imposition of reformatory training on the people
and therefore jeopardize their liberty and security of person. It is definitely an
administrative act damaging the rights and interests of the people. Article 5 of the
Act provides that, if a person who is determined to be a liumang and warned by
the police accordingly does not accept these sanctions, the person may file a
motion of objection, with a written statement of reasons and within ten days of
receiving the written warning, to the National Police Agency, Ministry of the
Interior. However, the decision of the National Police Agency, Ministry of the
Interior, is final and the person can appeal no more. This Article excludes the
application of administrative litigation, and therefore it obviously contradicts
Article 16 of the Constitution, which guarantees the right to administrative
appeals and judicial remedy.

[4] Article 6 of the Act reads:
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Once a person is determined to be a serious liumang, the city or county
police departments may summon the person to appear before the police
without any prior warning. If the person summoned fails to appear, the
police may force the person to appear before them.

Its Article 7 reads:

Within a year of a person having been determined to be a liumang and
given such warning, if the person still meets any condition as
prescribed in any Subparagraphs of Article 2, the city or county police
departments may summon the person to appear. If the person
summoned fails to appear, the police may force the person to appear
before them. For those who are carrying out the liumang acts, they can
be forced to appear without a prior summons.

The above articles authorize the police to force people to appear before them.
Nonetheless, a liumang may be an offender who also commits criminal offenses,
or someone whose acts are not sufficiently serious to be considered criminal
offenses. As for criminal offenders, the Code of Criminal Procedure provides
specific formats and procedures for their arrest and detention. The above Articles
of the Act do not distinguish whether or not a person is committing a crime and
generally allows the police to force people, without any judicial approval, to
appear, similar to in flagrante delicto. These articles have exceeded the necessary
level and violated the intent of Article 8, Paragraph 1 of the Constitution, which
clearly distinguishes the procedures applied to people who are caught in flagrante
and the procedures applied to those who are not.

[5] Article 12, Paragraph 1 of the Act reads:
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While handling liumang cases, the police and the court shall separately
examine the reporter, the victim, or the witness as if they are a secret
witness, if these people request that their names and identities remain
confidential. In any notices, transcripts, and documents, their names or
identities shall be replaced by code names. Names or identities of secret
witnesses shall not be disclosed.

Its Paragraph 2 reads:

The transferred person and his lawyer may not request to confront or
to examine secret witnesses.

Without considering the circumstances of the case, these provisions demand that
the court separately examines witnesses as secret witnesses and prevent the
transferred person and his lawyer from confronting or examining secret witnesses,
simply because the reporter, the victim, or the witness request that their names
and identities remain confidential. These provisions deprive the right of the
transferred person to his defense, obstruct discovery of truth in court, and may
impose reformatory training on the transferred person without sufficient evidence,
which are, of course, not permitted by the Constitution.

[6] Article 21 of the Act regards the implementation rules in a situation where a
person receiving the sanction of reformatory training violates both the Act and
criminal laws. Without considering the necessity of specific deterrence, this
Article further imposes reformatory training on the people who were already
sentenced or punished, which may again endanger their liberty and security of
person. In addition, as provided in Article 96 of the Criminal Code, the Criminal
Code already has rehabilitative provisions and measures for acts violating both
the Act and criminal laws, when the court considers it necessary. The sanction of
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reformatory training is a sanction in addition to the rehabilitative measures
provided in the Criminal Code and the Act Governing the Enforcement of
Rehabilitative Measures. When reformatory training is imposed, the liberty and
security of person of the transferred person is substantially restrained for as long
as up to three years. Furthermore, pursuant to the Act, reformatory training shall
be enforced prior to any other similar rehabilitative measures provided in other
statutes. As a result, it is not unusual that the transferred person, who is not
prosecuted by the prosecutor or convicted by the court in a regular criminal
proceeding, has to receive reformatory training. Although the transferred person
may file a motion of reconsideration of reformatory training when he is not
prosecuted or not convicted, as provided in Article 16, Paragraph 1, Subparagraph
7 of the Act, his liberty and security of person has been jeopardized permanently.
All these provisions above are contrary to the historically established principles
that protect liberty and security of person of the people as well as interests of the
criminal defendant. Even though the above provisions of the Act may intend to
prevent infringement upon the freedoms of others or to maintain social order, they
exceed the necessary level, violate substantive due process, and therefore shall
not be permitted under the Constitution.

[71 Accordingly, Article 5 of the Act violates Article 16 of the Constitution
which protects the rights to administrative appeals and judicial remedy of the
people; Articles 6, 7, 12, and 21 contradict the intent of Article 8, Paragraph 1 of
the Constitution which protects liberty and security of person of the people. These
Articles of the Act shall become null and void, once this Interpretation is
announced and no later than December 31st, 1996, by which date the authorities
concerned shall thoroughly re-examine the Act from a perspective which can
balance the protection of personal rights and the maintenance of social order.

Background Note by the Translator
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Petitioners of this Interpretation included inmates receiving the sanction of
reformatory training, and judges trying liumang cases. Several inmates receiving
the sanction of reformatory training petitioned for constitutional interpretation in
February, April, and July of 1995, respectively, after exhaustion of all legal
remedies. They argued that the following provisions authorizing the government
agencies to impose the sanctions of reformatory training were unconstitutional,
because these provisions contradicted Articles 8, 10, 15, 16, 23 of the Constitution.
The provisions they challenged were Articles 2, 4, 5, 6, 7, 11 (Section 1), 12, 13
(Section 2), 16, 19 (the fore of Section 1), and 21 of the Act, as well as Articles
11, 18, and 36 of the Implementing Rules for the Act for Eliminating Liumang.

At the same time, three judges trying liumang cases also petitioned for
constitutional interpretation in July, 1995. These judges considered that the
provisions of the Act, which were to have been applied to their liumang cases,
contradicted Articles 7, 8, and 16 of the Constitution. Therefore, these judges
ruled to suspend the pending procedures and petitioned for constitutional
interpretation. The Constitutional Court decided to combine and hear all of these
cases together.

This Interpretation was the very first time that the Constitutional Court
found articles of the liumang Act unconstitutional. Before the entire Act was
abolished by the Legislature in 2009, different parts of the Act had been found
unconstitutional for three times, respectively in J.Y. Interpretations Nos. 384, 523,
and 636. The historical process of dealing with the constitutionality of the
liumang Act in the Constitutional Court has been an important course of human
rights development in Taiwan.

Before Interpretation No. 384, the Constitutional Court had touched upon
the constitutionality of a punishment of similar nature - compulsory correction or
re-education provided for in the Act Governing the Punishment of Police
Offences (hereinafter “the Act”). The petitioner of Interpretation No. 384 was
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imposed a sanction of compulsory correction by the police department in 1985.
In 1989, after exhaustion of all legal remedies, the petitioner petitioned the
Constitutional Court for an Interpretation of Article 28 of the Act, which provision,
he argued, was against the intent of Article 8, Paragraph 1 of the Constitution.

The Constitutional Court found:

The detention and forced labor imposed by police departments under
the Act are punishments imposed on liberty and security of person of
the people. To be consistent with the intent of Article 8, Paragraph 1 of
the Constitution, the authority which may impose these punishments
shall be changed, as soon as possible, from the police to a court
following legal procedure. This issue was already addressed by this
Constitutional Court in Interpretation No. 166, on November 7th, 1980.

The sanction of “[being] sent to a certain place for correction or living
skills training”, provided in Article 28 of the Act, is also a restraint on
liberty and security of person of the people. This sanction is also
inconsistent with the intent of Article 8, Paragraph 1 of the Constitution,
because it can be imposed by police departments. The determination
process of this sanction shall be made by a court in accordance with the
procedure prescribed by statute, as the determination process of
detention and forced labor shall. The rules regarding determination
processes of detention and forced labor, which were interpreted in
Interpretation No.166, as well as the rule of the sanction above, should
be null and void no later than July 1%, 1991, by when the related statues
should be amended.

This Interpretation is a supplement to an earlier decision of the
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Constitutional Court, i.e., Interpretation No. 166. The petitioner of Interpretation
No. 166 was the Control Yuan, one of the five branches of the Government and
an investigatory agency that monitors the other branches of government. The
Control Yuan argued that the Act Governing the Punishment of Police Offences
permitting the police to impose sanctions of administrative detention and forced
labor upon offenders contradicted Article 8 of the Constitution.

In this Interpretation No. 166, the Constitutional Court ruled that
administrative detention and forced labor are related to liberty and security of
person of the people and should be decided only by a court based on legal
procedure, as provided in Article 8, Paragraph 1 of the Constitution.

J.Y. Interpretations Nos. 166 and 251 are predecessors of the Interpretation
384, in terms of the interpretation of Article 8, Paragraph 1 of the Constitution.
This Paragraph reads (excerpt):

The people’s right to personal liberty and security shall be guaranteed.
Except in case of flagrante delicto as provided by statute, no person
shall be arrested or detained otherwise than by a judicial or a police
authority in accordance with the procedure prescribed by statute.

In all the three Interpretations, the Constitutional Court repetitively
announced that so-called “the procedure prescribed by statute” means that all the
decisions made by the government to restrain personal liberty and security of the
people must be prescribed by law, no matter whether the people are named
criminal defendants, liumang (as in J.Y. Interpretation No. 384), or offenders of
“police offenses” (as in J.Y. Interpretations Nos. 166 and 251).



J.Y. Interpretation No. 636 (February 1, 2008)*

The Constitutionality of the Liumang (Hoodlums) Act Case
(The Third Case on the Same Act)

Issue

Do Articles 2, 6, 10, 12, 14, 15, and 21 of the Act for Eliminating Liumang
(Hoodlums), and even this Act as a whole, conflict with relevant principles of the
Constitution?

Holding

[1] The provision of Article 2, Subparagraph 3 of the Act for Eliminating
Liumang (Hoodlums) (hereinafter referred to as “the Act”) regarding the acts of
“committing blackmail and extortion, forcing business transactions, and
manipulating matters behind the scenes to accomplish the foregoing”; the
provision of Subparagraph 4 of the same Article regarding the acts of “managing
or controlling professional gambling establishments, establishing brothels
without authorization, inducing or forcing decent women to work as prostitutes,
working as bodyguards for gambling establishments or brothels, or relying on
superior force to demand debt repayment”; and the provision of Article 6,
Paragraph 1, regarding “serious circumstances” do not violate the void-for-
vagueness doctrine. As for the provisions of Article 2, Subparagraph 3, regarding
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the acts of “occupying territory,” “eating and drinking without paying,” and
“coercing and causing trouble”, while they might not be difficult for the regulated
people to understand, there are still aspects of these provisions that are

insufficiently clear. Therefore, the authorities concerned shall review and revise

* Translation and Note by Kai-Ping SU
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these provisions by taking into account factors such as the changing patterns of
society. Further, the provision of Article 2, Subparagraph 3, regarding the act of
“tyrannizing good and honest people” and the provisions of Article 2,
Subparagraph 5, regarding “people who are habitually morally corrupt” as well
as “people who habitually wander around and act like rascals™ are inconsistent
with the void-for-vagueness doctrine.

[2] Regarding the determination of liumang under Article 2 of the Act, in
accordance with due process of law, the reported person shall have the right to
appear and be heard during the determination procedure. In the case that a person
determined as a liumang appears voluntarily before the police pursuant to a
lawful notice, the person shall not be compelled to be transferred to the court
with his case, if doing so is against the wishes of the person.

[3] Article 12, Paragraph 1 of the Act restricts the transferred person’s rights to
confront and to examine witnesses and to access court files, without taking into
consideration whether, in view of the individual circumstances of the case, other
less intrusive measures are sufficient to protect witnesses’ safety and the
voluntariness of their testimonies. This provision is clearly an excessive
restriction on the transferred person’s right to defend himself'in a legal action and
is inconsistent with the principle of proportionality under Article 23 of the
Constitution. This provision further violates the principle of due process of law
under Article 8 of the Constitution and the right to judicial remedy under Article
16 of the Constitution.

[4] The provision regarding the mutual set-off of time in Article 21, Paragraph
1 of the Act does not conflict with the principle of proportionality under Article
23 of the Constitution. The proviso of Article 13, Paragraph 2 of the Act, which
provides that court rulings need not specify the term of reformatory training,
leads to concerns that the person receiving reformatory training might be
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excessively deprived of personal liberty and security. The authorities concerned
shall re-examine and revise this proviso.

[5] The provisions of Article 2, Subparagraph 3, regarding “tyrannizing good
and honest people,” Subparagraph 5 of the same Article regarding “people who
are habitually morally corrupt or who habitually wander around and act like
rascals,” and Article 12, Paragraph 1, regarding excessive restraints on the rights
of the transferred person to confront and to examine witnesses as well as to access
court files are inconsistent with relevant principles of the Constitution. These
provisions shall become null and void no later than one year after the date of
announcement of this Interpretation.

Reasoning

[1] Personal liberty and security of the people is an important fundamental
human right. Fully safeguarding this right is a prerequisite for the people to
exercise other freedoms protected by the Constitution. Article 8 of the
Constitution, therefore, includes a specific and detailed provision about
protection of personal liberty and security of the people. Paragraph 1 of this
Article reads:

The people’s right to personal liberty and security shall be guaranteed.
Except in case of flagrante dlicto as provided by statute, no person
shall be arrested or detained otherwise than by a judicial or a police
authority in accordance with the procedure prescribed by statute. No
person shall be tried or punished otherwise than by a court of law in
accordance with the procedure prescribed by statute. Any arrest,
detention, trial, or punishment not conducted in accordance with the
procedure prescribed by statute may be rejected.
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Considering the intent of this clause, in exercising the state’s power to restrict
personal liberty and security of the people, the State must abide by legal
procedures and, within certain limits, act in accordance with constitutional
parameters. Regarding so-called “the procedure prescribed by statute”, pursuant
to past Interpretations of this Court, all the restraints imposed to restrict personal
liberty and security to a certain place which are tantamount to a form of criminal
punishment that deprives a person of personal liberty and security—irrespective
of the name used for the restraint—these restraints must have a statutory
foundation and also implement the procedures of due process of law. These
procedures shall also be of the same type as used in meeting due process
requirements when restricting personal liberty and security of a criminal
defendant. Interpretations No. 384 and No. 567 of this Court used the same
principles as above to review the provisions of the Act that concern the sanction
of reformatory training, and the same principles were also used to review the
sanction of “control and training” under the Disciplinary Measures for the
Prevention of Repeat Offenses by Communist Spies during the Period of
Communist Rebellion.

[2] In accordance with the principle of rule of law, when statutes are used to
restrict rights of the people, the constitutive elements of statutes shall conform to
the void-for-vagueness doctrine, which enables the regulated people to foresee
the legal consequences of their behavior, in order that the prior notice function of
the law is ensured. This further creates clear standards for enforcing the law so
as to ensure that the statutory purpose can be achieved. Pursuant to the past
Interpretations of this Court, the concepts used in a statute do not violate the void-
for-vagueness doctrine if their meanings are not difficult for the regulated people
to understand through the text of the statute and legislative purpose, and further
if the meanings can be confirmed through judicial review (seel.Y. Interpretations
Nos. 432, 491, 521, 594, 602, 617, 623 for reference). In addition, according to
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Article 8 of the Constitution, the State’s power to restrict personal liberty and
security of the people is, within certain limits, reserved in the Constitution. If a
statutory provision creates a severe restraint on personal liberty and security of
the people that is tantamount to criminal punishment, whether the elements of
this statute conform to the void-for-vagueness doctrine shall be subject to stricter
scrutiny.

[3] Article 2 of the Act explicitly provides the definition of “liumang”.
Subparagraph 3 therein describes the “liumang” acts of “occupying territory,
committing blackmail and extortion, forcing business transactions, eating and
drinking without paying, coercing and causing trouble, or manipulating matters
behind the scenes to accomplish the foregoing.” Based on ordinary people’s
experience of daily life and understanding of language, as well as the practice of
judicial review, the acts of “committing blackmail and extortion” and “forcing
business transactions” are sufficient to be understood as using fraud, intimidation,
violence, threats, or similar acts to mislead or suppress a victim’s free will and
cause the victim to surrender money or property or to complete certain business
transactions. The act of “manipulating matters behind the scenes to accomplish
the foregoing” is sufficient to be understood as substantive control of other
people’s formation of ideas, decisions to act, and implementation of acts. The
meanings of the above constitutive elements of liumang acts are foreseeable by
the regulated people and can further be confirmed through judicial review. The
above elements thus do not violate the void-for-vagueness doctrine. As for
“occupying territory,” judging by its context, “occupying” is no doubt sufficient
to be understood as the act of excluding other people’s lawful rights and
monopolizing certain interests. “Territory” could refer to a certain physical space
or be understood as possessing specific business interests or other unlawful
interests. Regarding “eating and drinking without paying,” it could be understood
as refusing to pay the bill after eating and drinking in order to gain unlawful
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money or property. “Coercing” in “coercing and causing trouble,” is sufficient to
be understood as using violence, threatening, intimidation, or similar acts.
Ordinary people can understand these kinds of liumang acts based on their
experience of daily life and understanding of language, and judicial review can
confirm the constitutive elements of these liumang acts. However, how to define
the concrete form and content of the act of monopolizing by excluding other
people, whether the territory is limited to a certain physical space, whether other
consuming activities in addition to eating and drinking are also included within
the scope of ““eating and drinking without paying,” and what actually are the acts
that constitute “causing trouble” are all insufficiently clear. Therefore, the
authorities concerned shall evaluate the possibility of concretely describing the
constitutive elements of these statutes by taking into account factors such as the
changing patterns of society.

[4] Article 2, Subparagraph 4 of the Act describes the liumang acts as
“managing or controlling professional gambling establishments, establishing
brothels without authorization, inducing or forcing decent women to work as
prostitutes, working as bodyguards for gambling establishments or brothels, or
relying on superior force to demand debt repayment.” “Managing or controlling
professional gambling establishments” refers to the acts of providing places for
gambling and gathering people together to gamble with the intention of making
a profit. “Establishing brothels without authorization” is sufficient to be
understood as acting without permission as an intermediary for sexual
transactions and exploiting the earnings. “Working as bodyguards for gambling
establishments or brothels” refers to assisting with the management and control
of gambling establishments and with the management of brothels. “Relying on
superior force to demand debt repayment” refers to demanding debt payment
from others by violence, threatening, or similar means. “Inducing decent women
to work as prostitutes” refers to causing a woman to have the intention to trade
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sex for money by means other than violence or threatening. “Forcing decent
women to work as prostitutes” refers to causing a woman to trade sex for money
by violence, threatening, or similar means. All of the above constitutive elements
of liumang acts are acts of economic exploitation that are commonly seen in
society. Ordinary people can foresee the types of acts and the scope of their
applications based on their experience of daily life as well as understanding of
language, and they can also be confirmed through judicial review. The above
requirements constituting the definition of liumang thus do not violate the void-
for-vagueness doctrine.

[5] The provision of Article 2, Subparagraph 3, regarding “tyrannizing good
and honest people” and the provisions of Subparagraph 5 of the same Article
regarding “people who are habitually morally corrupt” and “people who
habitually wander around and act like rascals” all describe the risk of a person’s
potential to endanger society. These types of acts covered by the above provisions
are excessively vague such that ordinary people, based on their experience of
daily life and understanding of language, cannot foresee what acts are really
covered, nor can these listed acts be confirmed through judicial review. In
practice, these provisions would normally have to be merged with other factors
such as acts of violence, threatening, intimidation, or similar acts, or merged with
provisions in other subparagraphs of the same Article. The acts covered by the
above basic constitutive elements are not clear. Although Subparagraph 5 further
reads:

If there are sufficient facts to consider that the actor habitually
undermines social order or endangers the life, body, freedom, or
property of others, the scope of the overall elements of the offenses is
still not sufficiently concrete and clear. Accordingly, the above
provisions of “tyrannizing good and honest people” and “people who
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are habitually morally corrupt” and “people who habitually wander
around and act like rascals” are inconsistent with the void-for-
vagueness doctrine.

[6] Article 6, Paragraph 1 of the Act reads:

When a person is determined to be a liumang and the circumstances
are serious, the police precinct of the directly governed municipality
or police department of the county (city), with the consent of the
directly supervising police authorities, may summon the person to
appear for questioning without prior warning. If the summoned person
does not appear after receiving lawful notice and does not have proper
grounds for failing to appear, then the police may apply to the court
for an arrest warrant. However, if the facts are sufficient to lead the
police to believe that the person is a flight risk and there are exigent
circumstances, then the police may arrest him without a warrant.

According to the common societal conception, when determining the so-called
“serious circumstances”, there still shall be taken into consideration the means
used to carry out the liumang acts, the number of victims, the degree of harm,
and the degree to which social order was undermined when examining the
totality of the circumstances to determine whether the circumstances are serious.
This provision does not contradict the void-for-vagueness doctrine.

[7] Article 2 of the Act reads:

The police precinct of the directly governed municipality or police
department of the county (city) shall provide concrete facts and
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evidence and, after examining the case with other concerned public
security units, report the case to the directly supervising police
authorities for reexamination and determination.

The preliminary examination as to whether a person is a liumang by the police
precinct of the directly governed municipality or police department of the county
(city) is conducted by the Examination Group for Eliminating Liumang, which
is a committee composed of the precinct chief for the directly governed
municipality—or police department of the county (city) for all other localities—
as well as responsible senior officials from the local branches of the Investigation
Bureau and Military Police Command (See Article 6 of the Implementing Rules
for the Act for reference). The reexamination and determination procedures of
the police departments of the directly governed municipalities and the National
Police Agency, the Ministry of Interior are conducted by the Committee for the
Deliberation of and Objections to Liumang Cases, which is composed of police,
prosecutors, legal specialists, and impartial members of society (See Article 7,
Paragraph 2 of the Implementing Rules for the Act for reference). The above
provisions seek to ensure that the reported people obtain a fair result of
examination, through a committee composed of diverse members.

[8] Although a diverse formation of the committee is conducive to promoting
the objectivity of the committee’s examination, the reported person must have an
opportunity for defense in order to protect his right to defense. The reported
person must have the right to be heard during the proceedings, in addition to the
right to obtain relief after receiving an unfavorable decision. In order to comply
with due process of law, the law shall grant the reported person the right to be
heard during the examination committee’s proceedings to determine whether the
person is a liumang.

[9] The beginning part of Article 6, Paragraph 1 of the Act provides that when
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a person is determined to be a serious liumang, if the person summoned by the
police does not comply after having received lawful notice and does not have
proper grounds for failing to appear, the police may apply to the court for an
arrest warrant. If a person is arrested under a warrant issued by the court, he shall
be transferred to the court for hearing after his arrest (See Article 9, Paragraph 1
of the Act for reference). If a person voluntarily appears and is questioned by the
police, but he is not willing to be transferred to the court, the police may not
compel the person to be transferred to the court. Doing otherwise would violate
due process of law. The procedures provided in the beginning part of Article 7,
Paragraph 1 of the Act shall, as a matter of course, be interpreted in the same

manner.
[10] Article 12, Paragraph 1 of the Act reads:

In order to protect reporters, victims, and witnesses under this Act, the
court and the police department may, when necessary, separately
summon them in private, and further use code names in place of their
real names and identities when making the transcript and documents.
When the facts are sufficient to believe that a reporter, victim, or
witness may be threatened with violence, coercion, intimidation, or
other retaliatory acts, the court may refuse to allow the transferred
person and his lawyer to confront and to examine the reporter, victim,
or witness, either based on the request of the reporter, victim, or
witness or ex officio. The court may further refuse to allow the lawyer
of the transferred person to view, copy, or photograph documents that
might disclose the real names and identities of reporters, victims, or
witnesses. The court may further request the police department to take
necessary protective measures before or after the court questions the
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reporter, victim, or witness. However, the judge shall inform the
transferred person the gist of the transcripts and documents that are
admissible as evidence and give the transferred person an opportunity
to state his opinion.

This Article allows the court to deprive the transferred person and his lawyer of
the rights to confront and to examine witnesses as well as the right to access
relevant materials in the case file that could identify witnesses, either based on
the request of these witnesses or ex Officio, when the facts are sufficient to believe
that the reporter, victim, or witness might suffer violence, coercion, intimidation,
or other retaliatory acts.

[11] The purpose of the criminal defendant’s right to examine witnesses is to
guarantee his right to sufficient defense in a legal action, which right is protected
by the principle of due process of law under Article 8, Paragraph 1 of the
Constitution and within the protection scope of the right to judicial remedy under
Article 16 of the Constitution (see J.Y. Interpretation No. 582 for reference). A
person (including the reporter and the victim) is obligated to serve as a witness
in the criminal proceedings against another person, except as otherwise provided
by law. A witness shall fulfill his obligations to appear in court, to sign an
affidavit to tell the truth, to be questioned, confronted, and examined, and to
speak the truth (see Article 166, Paragraph 1; Article 166-6, Paragraph 1; Articles
168, 169, and 176-1; Article 184, Paragraph 2; and Articles 187 to 189 of the
Code of Criminal Procedure for reference). The sanction of reformatory training,
which may be imposed on the transferred person in the liumang elimination
proceeding, is a severe restraint on personal liberty and security. The right of the
transferred person to confront and to examine witnesses shall receive the same
constitutional protections as those granted to criminal defendants. Accordingly,
a person is obligated to serve as a witness in the liumang elimination proceeding
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against another person and may not refuse to be confronted or examined by the
transferred person or his defense lawyer. Nonetheless, to protect witnesses from
endangering their lives, bodies, freedom, or property as a result of being
confronted and examined, the transferred person’s and his defense lawyer’s right
to confront and to examine witnesses may be restricted by concrete and clear
statutory provisions. Any such restrictions must comply with the requirements of
Article 23 of the Constitution.

[12] Article 12, Paragraph 1 of the Act simply provides in general terms:

The facts are sufficient to believe that a reporter, victim, or witness is
threatened with violence, coercion, intimidation, or other retaliatory
acts.

This provision fails to take into consideration whether, in view of the individual
circumstances of the case, other less intrusive measures are sufficient to protect
the witness’s safety and the voluntariness of his testimony, such as wearing a
mask, altering the person’s voice or appearance, using a video transmission, or
using other appropriate means of separation when witnesses are confronted and
examined (See Article 11, Paragraph 4 of the Witness Protection Act for
reference). The above provision immediately deprives the transferred person of
his right to confront and to examine witnesses as well as to access court files,
which is clearly an excessive restriction on the transferred person’s right to
defense in a legal action and does not conform with the essence of the principle
of proportionality under Article 23 of the Constitution. Therefore, this provision
violates the guarantees of the principle of due process of law under Article 8 of
the Constitution and the right to judicial remedy under Article 16 of the
Constitution.
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[13] Article 21, Paragraph 1 of the Act reads:

If the liumang act for which the person is committed to reformatory
training also violates criminal laws and becomes the basis for a
criminal conviction, time spent serving fixed-term imprisonment,
detention, or rehabilitation measures and time spent in reformatory
training shall be mutually set off on a one-day-for-one-day basis.

That is, if a liumang act also violates criminal laws, the person who committed
the act may be subject to the sanction of reformatory training in addition to
receiving criminal punishments and rehabilitation measures based on the same
facts. The Act therefore provides that time spent serving criminal punishments or
rehabilitation measures under criminal laws shall be mutually set-off from time
spent in the sanction of reformatory training. The purpose is to ensure that a
person’s constitutionally protected right to personal liberty and security will not
be excessively restricted due to different legal proceedings. However, Article 13,
Paragraph 2 of the Act reads:

If the court decides to impose the sanction of reformatory training, it
shall deliver a written decision of its ruling to impose reformatory
training but need not specify the term thereof.

Article 19, Paragraph 1 reads:

The term of reformatory training is set at more than one year and less
than three years. After completion of one year, if the executing
authorities consider that it is unnecessary to continue reformatory
training, they may report, with facts and evidence, to the original
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ruling court for its permission and exempt the person from further
reformatory training.

When criminal punishment or rehabilitation measures have already been carried
out for more than three years, then there is no need to commence the sanction of
reformatory training because of the mutual set-off provision. This situation does
not raise doubts regarding excessive restrictions on personal liberty and security
of the people. However, when criminal punishment or rehabilitation measures
have been carried out for less than three years, the amount of time that can be
deducted from the upcoming time in reformatory training cannot be calculated,
because the term of reformatory training has not been declared. If the
aforementioned Article 19 is interpreted as meaning that reformatory training
shall then be enforced for a minimum of one year, personal liberty and security
of the person subject to reformatory training may be excessively restricted.
Accordingly, the aforementioned proviso of Article 13, Paragraph 2 might lead
to excessive restriction of personal liberty and security of a person receiving the
sanction of reformatory training. The authorities concerned shall re-examine and
revise the provision.

[14] Inlight of the fact that amending the law requires a certain period of time
and a series of proceedings—and so that the authorities concerned can conduct a
comprehensive review of the Act by taking into consideration both the need to
protect people’s rights and the need to maintain social order—those parts of the
following provisions that are inconsistent with relevant principles of the
Constitution shall become null and void no later than one year after the date of
announcement of this Interpretation: Article 2, Subparagraph 3, regarding the act
of “tyrannizing good and honest people,” Subparagraph 5 of the same Article
regarding “people who are habitually morally corrupt” as well as “people who
habitually wander around and act like rascals,” and Article 12, Paragraph 1,
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which excessively restricts the transferred person’s right to confront and to
examine witnesses as well as to access court files.

[15] As for the petitioners’ petition that the provisions of Subparagraph 1 of
Article 2, and Articles 10, 14, and 15 of the Act are unconstitutional, this Court
considers that the constitutionality of these provisions does not influence the
results of the court’s ruling, as these provisions are not the legal provisions that
the judges in these cases at hand shall apply. In addition, the petitioners allege
that Subparagraph 2 of Article 2, the proviso of Paragraph 1 of Article 6, the
proviso of Paragraph 1 of Article 7, and Articles 9, 11, 22, and 23 of the Act are
unconstitutional, and further question the constitutionality of the Act as a whole.
This Court considers that the grounds raised by the petitioners in support of the
unconstitutionality of the foregoing provisions are insufficient to constitute
concrete reasons for an objective belief that these provisions and the Act as a
whole are unconstitutional. These two parts of the petition do not meet the
requirements set forth in J.Y. Interpretations Nos. 371 and 572 of this Court and
are therefore dismissed.

Background Note by the Translator

Petitioners of Interpretation No. 636 were two judges who tried liumang
cases. One of the judges considered that Articles 2, 6,7, 9, 10, 11, 12, 13, 14, 15,
19, 21 and 22 of the Act for Eliminating Liumang (Hoodlums) were
unconstitutional, and that the Act as a whole contradicted the principle of
proportionality under Article 23 of the Constitution. The other judge considered
that the following provisions of the Act had strong value judgment and, therefore,
caused legal uncertainty: the provision of Article 2, Subparagraph 3 regarding
the act of “coercing and causing trouble” and the act of “tyrannizing good and
honest people” as well as the provision of Article 2, Subparagraph 5 regarding
“people who are habitually morally corrupt” and “people who habitually wander
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around and act like rascals”. Accordingly, the judge considered that these
provisions of the Act contradicted the principle of Article 8 of the Constitution.

This Interpretation is important in that it resulted in the abolition of the Act
for Eliminating Liumang (Hoodlums) on January 21, 2009. Although it did not
find the entire Act unconstitutional, the Constitutional Court deemed almost all
the major articles of the Act unconstitutional in this Interpretation, which made
the Legislature eventually decide to abolish the entire Act. According to legal
scholars such as Jerome A. Cohen and Margaret K. Lewis, the abolition of the
Act had an impact on the abolition of the “re-education through labor” in China
in 2013.

There is another J.Y. Interpretation No. 523 that also touched upon the
constitutionality of the same Act on liumang. In Interpretation No. 523,
petitioners were transferred to the court to determine whether they were ““serious
liumang”. During the determination process, petitioners were confined by the
court, and the periods of their confinement were further extended for one month
by the court, pursuant to Article 11, Paragraph 1 of the Act, “The court may
confine the transferred person for up to a month. If necessary, the court may
extend, only once, the period of confinement for another one month.” Petitioners
argued that Article 11, Paragraph 1 of the Act contradicted the principle of Article
8 of the Constitution.

The Constitutional Court considered that the confinement provided for in
the aforementioned provision was a compulsory measure to keep the transferred
people in a certain place so that the legal proceedings of liumang cases could
proceed smoothly. However, the confinement constituted a serious restraint on
the personal liberty and security of the transferred people. Since the Act did not
explicitly provide the conditions under which the court could impose a
confinement on the transferred people, the Constitutional Court considered that
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the aforementioned provision exceeded the necessary level of restraint on
personal liberty and security of the people. It was inconsistent with the intent of
Articles 8 and 23 of the Constitution. Accordingly, Article 11, Paragraph 1 of the
Act was rendered null and void.

The Act for Eliminating Liumang (Hoodlums) had been announced partly
unconstitutional by the Constitutional Court for three times, before the Act was
completely abolished by the Legislature in 2009. The first time was J.Y.
Interpretation No. 384, which announced five articles of the Act unconstitutional
in 1995. The Constitutional Court revisited the constitutionality of the Act again
in J.Y. Interpretation No. 523.
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J.Y. Interpretation No. 392 (December 22, 1995)*

The Prosecutor’s Power to Detain Suspects without Warrant Case

Issue

Are the provisions granting prosecutors the power of detention in the Code
of Criminal Procedure and the provisions regulating the writ of habeas corpus in
the Habeas Corpus Act repugnant to the Constitution?

Holding

[1] Judicial power includes the power to commence criminal procedures—
judicial proceeding to try criminal cases—with the purpose of carrying out the
penal power of the State. A criminal trial begins with an indictment after
investigations and ends with the execution of punishment after a judgment has
become final. This procedure is therefore closely intertwined with trial and
punishment, that is, the investigation, indictment, trial and execution all belong to
the process of criminal justice. During this process, the prosecutorial organ, which
investigates, indicts and executes punishment on behalf of the State, is to be
regarded as “judicial” in a broad sense, because its function is to carry out its duty
within the criminal justice system. Accordingly, the term “judicial organ”
provided in Article 8, Paragraph 1 of the Constitution includes not only the
judicial organ prescribed in Article 77 of the Constitution but also the
prosecutorial organ.

[2] The term “trial” in Article 8, Paragraphs 1 and 2 of the Constitution refers to
trial by a court. Since it cannot be conducted by those without the power to
adjudicate, the term “court” in these two paragraphs refers to a tribunal composed

* Translation at Note by Chien-Chih LIN
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of a judge or a panel of judges with the power to adjudicate. According to Article
8, Paragraph 2 of the Constitution, when a person is arrested or detained, the organ
making the arrest or detention shall, within twenty-four hours, turn the person
over to a competent court for trial. Hence, Article 101 and Article 102, Paragraph
3, which apply mutatis mutandisto Article 71, Paragraph 4 and Article 120 of the
Code of Criminal Procedure are unconstitutional on the grounds that they
empower a prosecutor to detain the accused. Additionally, Article 105, Paragraph
3, which empowers a prosecutor to grant a request for detention submitted by the
chief officer of the detention house, and Article 121, Paragraph 1 and Article 259,
Paragraph 1 of the same Code, which empower a prosecutor to withdraw, suspend,
resume, continue detention or take any other measures in conjunction with a
detention, are all inconsistent with the spirit of Article 8, Paragraph 2 of the
Constitution.

[3] Article 8, Paragraph 2 of the Constitution merely prescribes that “[w]hen a
person is arrested or detained on suspicion of having committed a crime, the organ
making the arrest or detention shall in writing inform the said person, and a
designated relative or friend, of the grounds for the arrest or detention, and shall,
within 24 hours, turn the person over to a competent court for trial. The said
person, or any other person, may petition the competent court that a writ be served
within 24 hours on the organ making the arrest for the surrender of the said person
for trial.” It is not predicated on the condition of “unlawful arrest or detention.”
Therefore, Article 1 of the Habeas Corpus Act, which stipulates that “when a
person is arrested or detained unlawfully by an organ other than a court, the said
person, or any other person, may petition the District Court or High Court that
has jurisdiction ratione loci for the place of the arrest or detention for habeas
corpus”, is incompatible with the said Article 8 of the Constitution because of the
extra requirement that the arrest or detention be “unlawful.”

[4] The abovementioned provisions of the Code of Criminal Procedure and the
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Habeas Corpus Act shall be held unconstitutional and void within two years from
the date of promulgation of this Interpretation. The Judicial Yuan Letter Yuan-Je
No. 4034 shall be modified accordingly. As to the 24-hour requirement stated in
the “turn over within 24 hours” clause of Article 8, Paragraph 2 of the Constitution,
this refers to the objectively feasible time for investigation. J.Y. Interpretation No.
130 shall still be binding. It should also be pointed out that the 24-hour time limit
shall exclude delays due to any other legal causes that are constitutionally
permissible.

Reasoning

[1] This case has been brought before this Court on the following grounds: First,
the Petitioner, the Legislative Yuan, while performing its duty to revise the Code
of Criminal Procedure, petitioned this Court and questioned whether the
prosecutorial organ is included in the meaning of “judicial organ” provided in
Article 8, Paragraph 1 of the Constitution. Second, the Petitioner, Hsu Shin-Lian,
claimed that his constitutional rights had been unlawfully infringed upon by the
statute relied thereupon by the court of last resort in its final judgment and
petitioned this Court after exhausting all available remedies. Third, the Petitioners,
Chang Chun-Shong et al., 52 MPs, ex officio, questioned the meaning of a
constitutional provision and petitioned this Court based on Article 5, Paragraph 1
of the Constitutional Court Procedure Act. And fourth, the Petitioner, Judge Su-
Ta Kau of the Taichung District Court, ex officio, petitioned this Court based on
J.Y. Interpretation No. 371. The Justices granted review of these petitions and
consolidated them into one case. In accordance with Article 13, Paragraph 1 of
the Constitutional Court Procedure Act, this Court held two oral argument
sessions on October 19, 1995, and November 2, 1995, respectively, and notified
the petitioners and the responding government agency, the Ministry of Justice, of
their obligations to present their cases. Moreover, judges, legal scholars, and
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lawyers were also invited to present their amicus curiae briefs before this Court.

[2] The Petitioners’ arguments can be summarized as follows: (1) In light of
textual and systematic interpretations, the definitions of “judicial organ” in Article
8, Paragraph 1 of the Constitution and Article 77 of the Constitution should be
identical, meaning “those governmental organs having charge of civil, criminal
and administrative cases, and over cases concerning disciplinary measures against
public functionaries, and that are administered and supervised by the Judicial
Yuan as the highest organ.” From the perspectives of the separation of powers and
institutional functions, the judicial power is an adjudicative power, which is just,
passive, impartial and independent—in stark contrast with the prosecutorial
power that is public-interest oriented, active, has party litigant status and is subject
to superiors. J.Y. Interpretation No. 13, which declared that “the guarantee of
tenured prosecutors, according to Article 82 of the Constitution and Article 40,
Paragraph 2 of the Court Organization Act, apart from their transfer, is the same
as that of tenured judges” simply suggests that the level of job protection for
prosecutors in the Court Organization Act is on par with that of judges. It cannot
alter the fact that prosecutors belong to the executive branch in the Constitution.
(2) According to Article 8, Paragraph 1 of the Constitution: “No person shall be
tried or punished otherwise than by a law court in accordance with the procedures
prescribed by law.” Therefore, the “law court” mentioned in the Constitution shall
refer specifically to the courts empowered “to try and punish”, and, according to
Article 77 of the Constitution, the organs having the power “to try and punish”
are limited only to courts possessing the power to adjudicate. Since prosecutors
do not possess the power to “try and punish”, they are not the “law court”
specified in the Constitution. And since the “court” designated in the second
sentence of Article 8, Paragraph 2 of the Constitution means a court with the
power to issue a writ of habeas corpus and to adjudicate, it does not include the
prosecutor. Consequently, the “court” designated in the first sentence of the same
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Article and Paragraph shall be interpreted similarly: that is, both exclude
prosecutors. (3) Based on the protection of the right to institute legal proceedings,
it is evident that the judicial organ in the first sentence of the same Article and
Paragraph does not include the prosecutor's office. If we analyze the meaning of
“procedure prescribed by law” in Article 8, Paragraph 1 of the Constitution
through the lens of “the doctrine of equal status of the litigants”, we find that were
we to permit the prosecutor, a party litigant that represents the state, to hold the
power of detention, that would neither be in harmony with “the doctrine of equal
status of the litigants™ nor the substantive meaning of “due process of law”. To
enhance the public’s confidence in prosecution, therefore, prosecutors should be
excluded from the “judicial organ” to conform to the due process of law of the
Constitution. (4) The legislative history of Article 8 of the Constitution shows that
each draft of the Constitution allocated the power of detention exclusively to the
law court in charge of trial. By prescribing an “unlawful” arrest or detention as
the precondition for issuing writs, Article 1 of the Habeas Corpus Act has imposed
an additional requirement that is not required by Article 8, Paragraph 2 of the
Constitution. This in fact means that even those lawfully arrested or detained will
be entitled to petition for a writ of Habeas Corpus. The current wording could
easily create the misconception that the power to determine “unlawfulness” has
been granted to an organ other than a court (such as a prosecutor). This is
tantamount to denying the people’s right to the writs, defying the noble intention
of the Constitution to protect physical freedom and conflicting with the spirit of
Article 8, Paragraph 2 of the Constitution. (5) According to the first sentence of
Article 8, Paragraph 1, Article 8, Paragraph 2 and Article 8, Paragraph 3 of the
Constitution, “Personal freedom shall be guaranteed to the people. Except in case
of flagrante delicto as provided by law, no person shall be arrested or detained
otherwise than by a judicial or a police organ in accordance with the procedure
prescribed by law. ... When a person is arrested or detained on suspicion of
having committed a crime, the organ making the arrest or detention shall in
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writing inform the said person, and a designated relative or friend, of the ground
for the arrest or detention, and shall, within 24 hours, turn the person over to a
competent court for trial. The said person, or any other person, may petition the
competent court that a writ be served within 24 hours on the organ making the
arrest for the surrender of the said person for trial. The court shall not reject the
petition mentioned in the preceding Paragraph, nor shall it order the organ
concerned to make an investigation and report first. The organ concerned shall
not refuse to execute, or delay in executing, the writ of the court for surrender of
the said person for trial.” From the abovementioned provisions, it can be inferred
that no organ other than a court can detain a person for more than 24 hours.
Therefore, Article 108 of the Code of Criminal Procedure, which grants
prosecutors the power to detain persons and restrict physical freedom for more
than two months without transferring the case to court for trial, is unconstitutional.

[3] The Responding government agency’s replies were as follows: (1) The
definition of judicial power should take into account purpose and function, in
addition to its structural form. Therefore, in addition to the power to adjudicate,
judicial power should also include at the least the power to interpret, the power to
discipline public functionaries and the power to prosecute. Conventional wisdom
has held that the judicial organ includes the prosecutor’s office. J.Y.
Interpretations Nos. 13, 325, and 384 affirmed, either directly or indirectly, that
the prosecutorial organ belongs to the judici