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0 SR R TEURRAA SRR (9306 A 11 H) - IDEMH - IDEBTAERRSR - 4k
& -
https://lis.ly.gov.tw/lglawc/lawsingle?00024F87C6990000000000000000014000000004 FFFFFA00"01
050093061100°00036001001 (/& ZEH : 20206 H 19 H) -
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il " A 1S DAE FR SR A EAR IR e R 2 4HA | 2w - A - BRI A

Ko R et 1% > Jr (o R PEAR BRI S 7 MR 7Y > {E[F]— VA oe R S 3R

BUEIE > JOR » AEVARG BRI o i E AR M SHER R — PR i S (R
B - T A [EI R o R RE A E A ABRAH A 2 A © A D — [ B ey sH A%
JEEMEARREEZRE T RS EREIFIEE IR A E A - 1 H. > BERL
S REIRVEREEE A > o] DURAE & o $HER A E VA Z MIFYFE S > A ZR R0
AT U GH A A BE AR T J PR S KK B 1 B SR (R T DAY VA B EA A R E 1
B A | 2 3ERRERE - M > SERE RO A & SHERANZ  SEAl IR
RUEIN S — B » JHL B8 R AR (e SR B AR B e 7 (PR e SHERE ~ 3 DUE
RERREHENE 2 [BIP - tHERE - I T0REeH] > e AR HE AT
PRZEFIR T ARSI BT AT BERGE R - I — BHRE RO S B R £ S22
@A 7[R - AR S P R TR EHRH SR SE S (R 3 THZ HUE

(=) MRBERRGIZE 2 1 ~ 55 8 FR3E 5 THASR 14 fREE » ITEE TaME
Y HNEGIERREN TR FERRENBESZE S - BRRRETA
PR S RE I AL RR 2

FFRERBRES IR ThEEsREVEE

RS RAEIREEE b BEA T AREEZEN: ) fAEARFEAP  HEw
TERER[EIRIRE SIEFT 2 ] > RESZEE T 43#E | (separation of powers ) FYEEET T
ZERAEE " HI#5 , (check and balance ) HYHY © DRI A HH] » BHHAET 1571
[ PR fg RN 355 » REL BT DARR4 s T JP=Em ) (formalism approach ) DA T2
AEw  (functionalism approach) * - fif= 2 - TJE=aw , RFIMETIHT 2 MEZ
BRSNSy > BRIFABEASORES - BRIFIERE N MBI EmAEHS - 2
7> T ohResR o RITESRME TTE P 2 [ RN S R AR T BB AR B, ~ N5
BN IE 2 RIS BRI AT - RS RAE] AV EDK - gl v DA B —EHY

2 2R 499 SRR 0 B T IREIRUAMERITEAN M B E 2 K AREARRSC
SEAN SR RATREIL 2 R E SN A ~ 25 ZRE R AR A ~ 5 B ORI A RRAER ~ DU AT
TS B 2 JR A BEAE Z BB TRREEEAFEAZFE - |

2 BN SEEEE BRI IR A - OO 255 TR BB R E A
ZTER—EBEB R s A R ) D LR R - BEBRROE R L EREERY
& ¢ T EAR R P R B SR ol 0 H 5-58 (2002 ) -
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AR EHENE - A > A2 UR - FRIRFTENE M RIDHARET T
FﬁE@ TROLIHRE S o MR —IREYE o ISR A ThRE S B RS - BIEEE

FLFim S EEL R (T E R e -

BRSNS > EIEE ARSI R RIS, > HECEB B HE 2
PRAVERRE - BRI RIRERE A - KRB E I DERERAUEL PR © el
S A AN ERISCR IS E AN SO EL > B RIHET I —HE T
FTE R R R AR ST TRAZ D IRE SIS - 1R S 2 IREIRTEBAERE ) 73 125 Al
15 b RELEEEE R " Thegsm ) -

BHNS > EF R AR EZ B aE AT S 585 st > HEHE
% 8 ERHIHE T SR AEUE Z SRR R > W E R R B % H

I FOE > A REERE S oy S EHIET RR > TRA SR E RS AR 2
O HEE > S M EATRRIRE ) AT ISR E Bkt - EIEEAE ERLE
PREEEIEE LAY T ThRgs ) 1255 > SMVEHIET A FHRET T IR L IRE > ==
FIHADRE IR A BLEE Witke > 1T EEAT T DISE & GRS /0 1L F Al

HARO S R EFR i B SR O & B M PR TS 613 5fdr

HgREhES S Rtfst : " EFEAEEEAFRNZ —Z 5 FAT HE
BEMEENETI Z &Y FATABIR 75 HC thaHAR ~ HIRE BT RE 55 U7 TP
2 B RIS EIETT > MERRIAE FRE AR IR Sty - FTRIERHE
oz il BIRES ) 2 AH G AR B - DU S R DR IR G - EUREA
R E HIRERT - MRS AR B A HSR » B e A SORESN > IR

REIR Lo AR 2 R 1A% O HiIg0 BC A R AR R ) Z A TS R E B
B (ARG 585 2 ) BCEHEEBUaE 2 (AT 391 57
SR > PIANFIBE H AL AR Rl T A T 2 A P B A A\ S5
TR BB RARTIR T HAN B R AR A% O+ B THUMCZ - T EERR
RILERENRRAEESEL. ..., SRt EHEE 2R R EA L
Y " TheESR ) M5 o Fr{ERRAVRE ) o IR A A am > o

B AR AREERE RS Z BRSBTS NEERETS
645 SRR BRG] DRI T4 - AR RS 8 Bt ¢ LB

23 See generally William N. Eskridge, Jr., Relationships Between Formalism and Functionalism in
Separation of Powers Cases, 22 HARVARD J. L. & PUB. PoL’Y 21 (1998).

* 2R BEME > BN SRR OV EILIRE - NCC Eayfliny - H EUAE kS - 137 8
H 28 (2006 &) -
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Z 8 ZfEdn  HBEERILAR S SEFE X Ee B 5 NS Ear et (1 TEl
PEREINZ R Z NBESE 2B ER:  (ERE BRI M B IAC Gt (Edn - HE b
SEEHETEIESAE 2 NS e e > BEEREE R A 2 SR
HERE e R AL o ETEREER B DRSS - SRR AR ILA
RIUTE B ITARE S SE X Ee B 5 N EEam et e 2 BT B ER
HZNEEaRERE B8R RATERE Z R IR0 0 <R IR EL I R RETT o7 TR Al -

Grer A EFTHL - sREE RO AR FREN S > PRIRTTE b M e E s » s
Y L Eh A TS P G E B4R 2 e o7 A E el R R IE R
FESI IR R - A B RIS FEE AR © (e 0 T FRIThEES R
DMARINS - fEEERPIAFAAE T - SARE A OIREREEIEE - 35
2 AFEERDZIHE T - HEES BRI SIS P E G E M HE4H 4%
Zpasy » AE BT BRI T WIESDASRHFIT Ry » SAEE 7 sPE kR
o> AEERET] > 2oy NG AR = RBOR (RIEA A AR &H AL
EFTBUARS A E S S FE RPIAR R R R ) - E AR AL
RERIOREE - UL > i m B e S e o et — 1T SO BRARE D1 ( > TR EE
BERY T 2EH] | RO THRE o MESEIE FEREE o

FEREWARTEEREN T FRZEEEARZEEEREFREES : =
BIRAZ A PTEEELER

ATEIRET T o T FAT T oL ThREsm o BEPAE AR R AE B AR - 1M
HEAARE LRSS LR ANE AR - JEfEE - A8 e REE
BE  $IBTHYE A% BILEE AR 2 S EEN - MEZ BNt 8 AR R AT
[ A ] AR A A B N A T 2 el AT Bt Bl AN ETERR M -
AETERL S5 EBUE P A S LR BN &34 FiUtt & RS R ARAS -
JERZAE NI -

SFEEHIE EERER I E AR > 7E565 1 RS 9 TH5S 3 FAOHET T 25 b RIBRER]
ek ) =2 T RIERRSK , (Bill of Attainder Clause ) *° » SR ILABHIILATT Rl T
—EMRH - BT T SRS AT R A R B AR ) - R AR E DT

3w EEARRE 2 R No Bill of Attainder or ex post facto Law will be passed. See Article 1,
Section 9, Clause 3 of the U.S. Constitution.

-
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FE A FEETE TREMA L B T RERERIR IR ) BT BERE ) - RRE
RUE SR Bl A = AT B BRI S HE P I S EE (R B 2 P e I A B R
F53 R AN AL A REATENT = > 2 T3 AT e A A EE B 2 MR R S5
BEIISRE - 2RI > AN E B R R tae Fy - FEMTRYSSEAE (R (FRRK Y
HIREE S » DUR I — W B 2 AR B A E B L RAERE R 2% > A
FHEERVZFREZEFTFR  EZNTET > AREERE TR HRZEEE LAY
RAEHEREAIRRC BT E A R e A T E b e h 2 1% -
A REE R MERERET - A S E R R LU RIEREE A R fERE A
RS IRARAE EL AT A - DU ERRORI & B AL -

(1) ZEIE KT RRRAT A S ARES

RN R AE & R SR 4 - TSRBIE A Z P AL
ALK AT DLER R AR S B AR E G EY) - PRITE RF 2B = AR
TEMRFSEAV RN B PR L 25 5> 7] DR SR Bl g Z P I E A TP IHET
HlEF I RIERERIRRR > B 4G HAVATE - IREARHE - 52 B PGILANE
HATERENBRIBUE Fak - FTHER > DB EEIIAN = HlmRr e @A
s—BEASEH - 1E 16 T4 ~ 17 40N 18 tHACHYEFEE I iE - 1MAFS=E s
SYIRED > - = (BE BN T ARG th 3 (o A A R R i (B BT — B A RERHY
YLERI T — M S SO B AR A IS - AR Ry R ARSI (Bill
of Pains and Penalties)— A<z Sy 7R BRSO I - A EH L —FH RHEEFIHAY
FESEE%IEE - By 1 RS BUGENAYIL AT K ¥ E (B e DATHISE ks - Rk
L EE BRI TRV ORIE - (NIL > fESSERE 2 PIRIHIE G L fIEE
DRATE > BRI AR Y 55 B B SR AR Y I AMRRAE N - P28 (i e fe gAY
AYRIERERILE - WRF I — 2R (RSO AR BRII FB0E S 1 R -

20 BETA AR I F B RE R ok B A AR R (5 - RIFDURAVERESEEER0 Ry FUE T IR e
IH% (notorious) | HY , » FRAJLAKIERELAMER]  if "M, (notoriety ) FEAERLE(E "S55
(signal word) - ERANESE T HFEEANAFESIFAEHEEZ R, (To proceed against him in
his absence ) A EFERIEFREAT o FHIERERIFRIEIEREEERE » o] DL EHRIFEIT 1665 FHY2%
%+ PZREEE Charles I #5250/ (royal proclamation ) SEAfER< » MRABUR ATEEER 2 50E
B R SR A BR R ERE o IR B AR R E T8 R AR
(rioters) - BUEHGEREHATRAE " HEEIEE | UHEEE © See generally Matthew Steilen, Bills of
Attainder, 53 Hous. L. REv. 891, 892 (2016).
7 M EBAFE LRk E S IDAMBE AR EENIIDE » TR I LEE TR IER]
Ay TEAAIEES | EAWLLIETT (offenses) o FEILIEIEN 2N o ILAMRREISDL A SRR 25
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EN BRI HEREN R H ARG R R AR R & IR R
A= —RILEE R E BRI R BB AFIE AR RILEBEB R FARE
BRI SN0 " EE] ) ) (punishment) > IFEEEHZHGMERME - =
R P ILERBRENEBOERERP? -

(2) ZEIEKIFRER PR R RIAIR

FEHER » EREEPIARE RFE R AERHEENNILE - B2 - fER T
JZE I RER Rk By A o - S5 B F B = A e RIS R i B R R F AT
SEIZ AN ZEB] - B - AEREILER T 2 (& HEREY Cummings v. Missouri® jth—H 7}
> 2P EFHE (the Missouri Constitution of 1865 ) > N EAIE (o] SRR
B2 E A - T EER I EAERAE NEHHREIAS T i me 7 FRI ] SR el E15 - 0k
e s sm RS a0 Ry B AR S FAEE N RIERERTLEL - fEaz AR AR
oy PAUEEE  FIFTAIE (IS ES RS 2 [ W E R S - S5 HE
%o HEEERHY  SE R EBINEEARE SCRARELEI A © 12 TABAEA
2 AR (R B RE R sk 288 P A & - P8Ry T SR ) R EIHA " RS
BFEHEHIBER GBI AV EREN - 5 2 R EGENRFIOEZ TS
FREEARITLE - XL TRRET ) B EM NG EEY - RbERE S HESE -

2 BB RE R R R B U7 1) » rEfe RO BRI 2 52 B8 4D
WA - WRFSE = ABEAE 1946 FEHY United States v. Lovett it » A FHREHEEE
1 SFERER R A B B P 0 IE] » TR © United States v. Lovett S {[8ZE (4
HI%EE > 2R 1930 FEARIART 1940 FEAQRTHARY —# g DU jE & (federal
employees ) fy¥5e » gREHEAR " BN | W HESPmEE T HEREBOP

( English jury of presentment ) —fetrEREL T EA1 | &% (self-informing body ) - [iHEFTEIEAY
Bkl AIgEREE T IEH ) K RN —REARERFRE » BRI EESR I EZEE S
('secret wartime committees of New York ) B[Z2WIFLEE - 1 sHEINFIE N RIS ET THEAE

(executives ) A DLBEEFHER IR (summarily remove ) AffEF " & A+, (dangerous
persons ) © {EPEICI773EE 1774527 [ » B Ethan Allen BE4HRHY "4k U5 %%, (Green
Mountain Boys ) [RIC&H&S » SEEHUBUNERIEE 260 - & ARBUNt 3 H 388 T R A
By - g2 > RARESE - B2EEABESER S EMESGE S AEER > BUFEIESRE
FHIEERER & Bl — A S R R 8 20 A EREAEFE - See generally id. See also JOHN HATSELL,
PRECEDENTS OF PROCEEDINGS IN THE HOUSE OF COMMONS 77-90,217-24,300-06 (1796); RICHARD
WOODDESON, A SYSTEMATICAL VIEW OF THE LAWS OF ENGLAND 621-26 (1792).

28 See Steilen, supra note 26, at 892.
2 Cummings v. Missouri, 71 U.S. 27 (1867).
30 United States v. Lovett, 328 U.S. 303 (1946).
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VBT ) Z1E% - BB TENERRER . — B8RSR & 1R
XZEEs (Appropriations Committee of the House ) & F#E{ T4 » W7 A AF i
HIBERL0A (Appropriations Act) FHEH ={rFRFEMME A - EAFREZ =AL
(A S8 - N5 3R ET - Bl s A s RN sUE AT
e BN E BRI RN LA » 320EBER R o {8 Cummings ZE @ FIHREAY
AR ERIESEOLERYCGERWERY 2 TEARN R EBA L o HZEE
RERENEFR BN T » S E AR E(E N ETTER T © 758 R (E AT T 4
EREFITLANHIETEAE 2 1% - HEIRF R A Z R th G &EH Cummings A1
Lovertt ;2R FIAFTEIIAYER] » B & FIEHE ok & SIS T &S Eis g (e
EREBOLSENIIL A EE Y -

(3) ZEIE KT PR AR AT AR N SRR B R

FERlESEEAE &8 RHCH RS Bl f N BB g AR+
B o SR E AN T AT o B S AR R RRR - B2 - APREETE
AR R A — A AV R AN > A& R REFT A FVE S - DUREEHI R ST
R EREBEREL DA RISNER - i ERRFGR S AR E 1977
4F Nixon v. General Services Administration® i {@¥ )00 » 5HE 27 E B E BIEY 5
(AR TR — RO - B (EHE SR B R A T RS TECRH# (presidential
privilege ) PUMHFEREMEHAII 2 — » B EAIDREBLIARZE thpm S ROHRARYE - B
R & imuE | —TE %4 By The Presidential Recordings and Materials Preservation Act
HYETE » BRI B4 Z B (the Administrator of General Services ) WAZHHL
15 Nixon dE&E N ARG S Blek 27 - 0 AR E HER > (S — AR AT AT
FIESER - th—T0EmEE 2 1% IR R/KPIZE T GRYRTAE4RE Nixon FEH 2 TH Hy
[RGB Z I TIBIUAR:  Hrp 2 —RIEEETR R E SO (R BRI REAE A -
S 2 AURRSRE Nixon 55 » FHOAZE—IHFIFERENAEE - INRZ AR A
FHE AR FBHEREA » I HBREHEARNET HiFIEFEHETE -

3L Nixon v. General Services Administration, 433 U.S. 425 (1977).

32 Presidential Recordings and Materials Preservation Act (PRMPA) of 1974, Pub. L. 93-526, title I, §§
101-106, Dec. 19, 1974, codified at 44 U.S.C. § 2111.

3 EAIRAE o Bl The Presidential Recordings and Materials Preservation Act [th— AR SR EUEAY
Nixon 484t (FA S FBLER ST
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47T » £ Brennan A EFTBRRIAOHIARE R » FEIIRE T 5L SHTERERIG
A2 (5 » SIS AR B AR £ AR B S DA T
S(ES% | —RAPIALESHEREE A KBS RIS =
RAVARZ FARURIIRE » BR - SHEIAT  BOERAR B AP ALK
& A= (EFEA » A Nixon FIAESHERZ I it DU -

B A RIS EIRE DA T AT E ISR ML
PSRRI AT IRST ) - B AROAREIUE LS RILAT
LI  RAETE YL LR B AL SR PR R S SR
ISETH B S U DA, Cummings 37 SEL B S R RV

-

EHEFEHEEN > AIEZ BN R R R R FTE E Y 2 = HE A -

B Z A FEGHE— D TR RIS SR LR R AF AR E BN 5
PR IEy 2 AR EE M = - T A s E KA RV AR ARSI | 7Y
B - % B En AR E— D REERE - BE B AT ILERVEI R o] - IR
BIfETASERREE L WlES T A EAR g A BEEREM A, -
B e Eall = (ES BRH 0 2 1% - REEBR /R R RIS A G E U E=TH
FllETEAE -

M= FEARZEF  BEF T s AR E 2T 1AW AR E S F B 1A B
&S BEEBEHRILE JreBNAEAEEE N BRI ERE RIS
Bl - AR —#A T IDEEMFIAE B E B e R sl sk IRy
G DU B NS ARE e AR T - 1 H > (€ R P LA AR -
WENHEANS E UBHR 7% E LR EILENEARERE Z 8 - & Nixon
v. General Services Administration P EEITHY DL FIETREAE » &R REERE A L
FIERTA AR R 2 (R R 2 B IR E -

R4 20 7> 55 BRI IS e v A B A R S Y [ B 5 b » AN e T R s T
DAERpyH DU B RG

3% See Wilson C. Freeman, Huawei v. United States: The Bill of Attainder Clause and Huawei’s
Lawsuit Against the United States, CONGRESSIONAL RESEARCH SERVICE, 2-3 (March 14, 2019).
AREZL AT B TES  (history ) BiEE - A T EAR BRIl AR (I ERERIRER AT Y T )
B BIBEN] -~ AR BRETHUWOHE - PUK 0 1E Cummings ZE BFaR MR R < FRA 5 XX
& "TheEMREE , (functionaltest) - DUBIZZE®E " R FREFR T2 A - v B H AR
HBRA BERETE ) ~ Bi% - AIGE "B, (motivations ) BRZLENTEARREE 1A BIZHIACERIILAH]
- G EEHEESIZEE -

3 Id., at 3. JEFEERHAEE R T RIUEARESE | (encroaching on the judicial function) -
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B HERARINHEERE > ERELE TIRARS | (illegal

EZ  WRAAZBIEEIREN Ay - B HEEHSVERE - R RFIDAME
S - SRR R ET o [FIR - FIERER PR R I AR RVERHIER - Fl

EEERER (dueprocess ) fRFCETTEGERF TRVERHITEFIFEDT - HAEIEER
R E R R AR o R R A ~ b~ MRS o HEAT
REEHVE - AEZE (R RIBRERIGRET » RS AT RE 2 BB AV EE RE s & - R R Bl
N EFERRGERHE (gratuitous privilege) FEN » #AF 2 » TEEE IR FIERER] (FRR
HITPARZERE T » ILESP e B ARG BURFHE (TIRRER) BF - AT TBCH P e
RSBV REANIETARS » SAE R E HEA LI R BT ZE [ -

R R HIERERIE AT ERE L LATAGE R B Y - S
AT A E 7 (classification ) By » (T #H T E S ST AG AR 2
SE R Rl AR Eit  DAGe s SRR R T A RH 2o B0 i T A T-B T LAUBRTH
S - MEERIAFHENS - BEEUERNENE > AifEE B R
BEERE RO - EEAVERAIER e SRR " Es, -

TEERFE LAV ARG RE - 25 (- HIBRERI R P ACR SR/ T RRET  » 7858
TEFe Ry0] S HETE R R KRR . — - BRSNS - BRI RS AR T
1977 Sl Nixon ZERYHIHELLIAT > Bt EA " HEEFE , (originalism) B

"IhREEF , (functionalism) 2 34! - FiFE RIS TR © 2R IEHIEREFIR
SRR AR R BT PE ST > PR PR A BE DU ASE] - 6 H3#]85 Ho A% i 4 K HE Al
(corruption of blood ) » [N FyiE (/2 RS BRI SRR HY A F-FS « (o0 » B2
Raoul Berger R[JE8 & » 25 (FFIEBFEF| R &5 EEENEEII 1L H] FEHFHH
(Founding Period ) Py &Y s 5345 - JRED T 2R 1R BRER R T 73 EIRY

36 See Selective Serv. Sys. v. Minn. Pub. Interest Research Grp., 468 U.S. 841, 852 (1984); Nixon, 433
U.S. at 478. BEAZE (ERIERER R 22 EARES K A 53HT » see, e.g., Michael P. Lehmann, The
Bill of Attainder Doctrine: A Survey of the Decisional Law, 5 HASTINGS CONST. L.Q. 767 (1978);
Anthony Dick, The Substance of Punishment Under the Bill of Attainder Clause, 63 STAN. L. REV. 1177
(2011).

37 See Nixon, 433 U.S. at 472. See also Dick, supra note 36, at 1181, 1196.

38 See Dick, supra note 36, at 1198, 1204.

3 See Douds, 339 U.S. at 390. See also Dick, id. at 1194, 1197, 1205-1206.

40 See also id. at 1205-1206.

4 See id. at 1177,1181; Raoul Berger, Bills of Attainder: A Study of Amendment by the Court, 63
CORNELL L. REV. 355, 356 (1978).
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SCIRE SRR B AR e 2 4R RERT] | 2 - Berger #—2045H © NUZIEBILHIAY
Bzl M B A A T AR B e MR ST _( bills of pains and penalties)
HYEENE > A ZAAZE I EF BRI E R EE N - 85 2 > Burger E5REEHY
VBB H AR B LT RS R E B RS S A T LA B
HITEE - IR A (R e AR SRR H Y - W E A RS -

PitEEFFE > HfE > NET] JEFY United States v. Lovett i={fEH Black A%
BT E AR s A Frankfurter KRB HREHAE R pE Y -
Frankfurter XJEE B EHIAE RIGH + EREET LA PINEE F28 L HIEHE
FIERK - HRHEBER  IEERF AW EAS EAESRE - 2 HEEFRYE
Fo - W EEIBEANGIEE T S 280N 2 RAY - NIt > 7 FEE DI EAY RS
G U AT L TA BB T4 7 o e e B s
AR IERELER AR AORON « LU SO

IS SR EHEAIER | SRR TR, R
PR ERRIHEY - M52 R ERBRRIRSINES - [EZIUANRPE
AT 2 BRI T - Ba B AR ST ERRE - BRI —F5R > TigEE
FmE— PR WER Y 2105

42 See Berger, supra note 41, at 355, 356; Dick, supra note 36, at 1177, 1181.

43 See Dick, supra note 36, at 1177, 1183-1190.

4 Lovett, 328 U.S. at 303.

4 Id. at 321 (Frankfurter, J., concurring). See also Thomas B. Griffith, Note, Beyond Process: A
Substantive Rationale for the Bill of Attainder Clause, 70 VA. L. REV. 475, 485 (1984) (“Justice
Frankfurter’s historical approach to the bill of attainder clause commanded a Supreme Court majority
for roughly twenty years after Lovett.”’) See also Harrison A. Newman, Corporations Under the Bill of
Attainder Clause, 69 DUKE L. J. 923, 932 (2020).

O REEEAE PRI EEZENHFRFAER - KR HE « BEEEP IS PN ER
25 1 E IR RRAY RO » R 28 IR R ERER A B RE SR CARBE S LASTUE T -
AR 2 HOE R AL AR R R Ry B B DI AN T CHIETE 38 HZ R ET )
THURENEEH] - AEREB(EEZHR T - ALZ4ESTHE ] Frankfurter ATEERY M - v 7 H B
1 o See Douds, 339 U.S. at 382, Garner v. Bd. of Pub. Works, 341 U.S. 716 (1951), Flemming v. Nestor,
363 U.S. 603 (1960), Communist Party of the United States v. Subversive Activities Control Bd., 367
U.S. 1(1961).

T —FIEAM T EEEE By John Hart Ely. See Comment, The Bounds of Legislative Specification: A
Suggested Approach to the Bill of Attainder Clause, 72 YALE L.J. 330, 359-60 (1962) (stating that “the
right-privilege dichotomy must be rejected” as inconsistent with the underlying rationale of the Bill of
Attainder Clause).

B See id.

¥ TSR > [EEAATY John Hart Ely F#ltE35%72 Yale Law Journal AR © Ely fE3% 3
tE Ry ZR I HEREA AR ST E % - MEZ B RS T A H BB AR D RE M 8
TR > Ely T35 - ERZEHE I o3 LA A - ZRb(ERME(E R I0% > EAEERAEZ E#
EERHE 2 FHGHIRAL - BRSO E5R - REETR BT Warren KOEEFTEZHY Brown i ZEH]
HE R o See United States v. Brown, 381 U.S. 437 (1965).
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S—Td 5 R IRERAE (functional test) &7 - H—T735F5R » (€0
EIENERINRERERE B h v A E N A ARERE BB KESI DN
WIILE B - 5 e HAG R S DA MY EA TA B Y - SRAF RIS EETE
RFERNFIGRE S » (RN B E BRS B BUERG A F 2 #ifir « 2800 - I
FRIEZ RIS  SILEEHMNINS @ GeE2— M~ BEsEENIDEER - it
EREWHH - FEERATE S AR EEENERIEN  RIEEHE EXAE S -
G ERF R = ARt G DLAF ARG EA " [E0§ 145 (retrospective )
B T HRIE ) B (retributive) - ERHET R FILE S S BFRERSTIEE AR -
ME 2 ZFEABVHEH RS B AR EIT R » MLAHRIE - A 8RR ST
BRI - A > FEEIBEF A S AR % BT 58 DUe & B [ S 5
HUEMEE - R AR (R R RER{ERER T Pt A g STHYAAE © £ United
States v. Brown® G {[E: A o - Bt FS % = AR RITE 48 K B8 LA R SR EAE" HE |

(retribution ) FYEIETIER] > 8E " PRET | BV R [E]F 1] DLELFEEFE (retribution )
475 (rehabilitation) ~ %k (deterrence) ~ FHFF; (prevention) FHEEFIEIN? o

55 TG R AE B AL ZE (motivational test ) Fw i o tE—1785 £k
[EZ A iﬁil/z*:uﬂf? TERHFIENLEE 6 S S RA B R E B AG R B B E i
TREETHINAE> - Rl - Fi&ai sk - B A& ik > EEHFR G E ARl ARAE H)
Jl*%?‘fﬁiékﬁﬁﬁubﬁmﬁ/iﬁﬁﬁ S E EIEE B BUERS 2 AT AR §
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30 See Douds, 339 U.S. at 414.

31 See Brown, 381 U.S. at 437.

52 See Brown, 381 U.S. at 458. See also Harrison A. Newman, Corporations Under the Bill of Attainder
Clause, 69 DUKE L. J. 923, 934 (2020).

53 See Dick, supra note 36, at 1191-1192.

5% See Dick, supra note 36, at 1192.
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56 468 U.S. 841 (1984).

57 See, e.g., SBC Communications v. FCC, 154 F.3d 226 (1st Cir. 1998); ACORN v. United States, 618
F.3d 125 (2nd Cir. 2010); Kaspersky Lab, Inc. v. DHS, 909 F.3d 446 (D.C. Cir. 2018).

58 154 F.3d 226 (5th Cir. 1998).

%1996 Telecommunications Act Sections 271-275 of the Telecommunications Act of 1996. See also
JERRY KANG, COMMUNICATIONS LAW AND POLICY CASES AND MATERIALS 676 (3rd ed., 2009).
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Defense Authorization Act for Fiscal Year 2017 (E[IT 2017 BB RS BIFGFZAEE | )
CEIENGEN - 52 0 AFHUER BRI A Kaspersky Lab &
N E PRSI S ~ SRR Rt R ERME I TR AFHUE R ER
2 IEFIEREN R E S - EEH A RERERIE AR T eriHRZ
% > HEHIF5H 0 17 Nixon v. General Services Administration FZE1THY =322 (HF
BR) et - ESY - EZ ST ialE - LE—HIRA AR R - IRIBD)
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6l See Freeman supra note 34, at 3. But see Akhil Reed Amar, Attainders and Amendment 2: Romer’s
Rightness, 95 MICH. L. REV. 203, 210 (1996) (“Without the nonattainder principle, the legislature could
simply single out its enemies — or the politically unpopular — and condemn them for who they are, or
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62909 F.3d 446 (2018).

83 See Freeman supra note 34, at 3.
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104 433 U.S. at 425.
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110 See Nixon, 433 U.S. at 472. See also Dick, supra note 36, at 1196.

1 See Dick, supra note 36, at 1204.

112 See Dick, id. at 1198.



34

AR Z A ~ B A ERE DY MURHESCESS - I > 25 I HIERERIREX -
H 2R R (R B fg g 2 -
MEZ » E—TDERBCEBEEST AU EEERERN I IRE KRR
(baseline) > J7@IEHESTNT - EEBHFIF A EMRCEE 5 RFIZE 14 RFTHEED
EEEAR P A BRI FSEURT B INEUR » N AR IR E APV T
HIEAEAT ARy A dn ~ B EREERAzE" - AR - 2R (- RIERERIRRAY B Y - A2
KIDEMBIAN S HIE AR  HIEREHREd - BHEWE - it JLUEER
WA ~ B S FERIERIE T SR ek HER R R Rk A B e -
IEE N EL T FE ARG R A RO N R4 dr » E HEE
FERERI] > APk o] DA a8 o3 3 - A A e% o SRV ETAS E 2 - JERZ T DA%
RISFE - S ER e T ARE S TIEUE - A o] DAFZ TR e BERS B SR IE B > A0
TEF TR R 1% - fitin B TR EUE TR - W{RI9FEN G T DARES' 0 -
AL - 255 Matthew Steilen BIE5FR » SR HEWE > EEE LW ARBCRILERE
BAE]ENE S FERAEE o HEAH - ENEENE (quasi-judicial) 1
PR > i - AL E Ay " AANEZE 5 (private bills) - BB HATEH -
TS (- BRI RRR - R T o MR R g amad RN EZE JHIBIS MRS -
i1 H LGS NRHIVAERERAR - SRR & et - HEEARR -

HALELL BRTa - SRR ELER R A SR AR » IUAE SR E B T LMEZE
MOEEETRIEAIIE S FRTESA - SR s AR & B R A EAYEZE
METLEID S Bl EmEETH R B 7 - SRR L s AR A B S AR Ry #IR T
BRE - A BRI ERE B FAHEE R T DiREMERZE | (functional factor ) -
MEY  WMRAPFIDEE A EERIFEETEDIAE - HAVBARE AN SEREE L
HIBRERIPRER T HIBEET © PRLL » SLEERRBIFTS KAV EZE MDA FEIN S - 5
BOEAFTIRMEN LR KSR - HEAF AR AIEEEINEER (nonpunitive
purpose ) HYRHE - LHEZF HAVEEAERA LM GAVRER: - RIS BA(E
EWTDEEE M > FEZ A ZNERHGEE 2 585 - BIFE0A rI e A A TREE K
B2 FHTE 2 R PGS TR B 200 B B B PR A A0 7 S H o B BT B

SER
114 U.S. CONST. AMEND.V & AMEND. X1V, §1.

115 See Dick, supra note 36, at 1203.

1 g4

17" See Steilen, supra note 26, at 896. See also Nixon, 433 U.S. at 472.
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12 ENAE NP EREE RS EEASE g EAIAHE UG T RRAIEEE 2%
51 » http://www.ardf.org.tw/eas6/eas14.pdf (F{&ZEEE H:2020 7= 6 A 19 H) -

129 TFRS Foundation ( BFERA7#EZEAER] > T IFRSs) N HIE
http://163.29.17.154/ifrs/ifrs_2019 approved/IFRS10 2019.pdf?1589811 ( fx /% 2% H:2020 4F 6
H 19 H) -
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1 IFRS  Foundation, P W % # & # H] (IFRSs) | #H H &
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ANIEFEME » M5 Delaware general Corporation Law Y Section 203 (¢)(4)3H7E °
=

99 ¢¢

“Control,” including the terms “controlling,” “controlled by’ and “under common
control with,” means the possession, directly or indirectly, of the power to direct or
cause the direction of the management and policies of a person, whether through the
ownership of voting stock, by contract or otherwise. A person who is the owner of 20%
or more of the outstanding voting stock of any corporation, partnership, unincorporated
association or other entity shall be presumed to have control of such entity, in the

absence of proof by a preponderance of the evidence to the contrary; Notwithstanding

the foregoing, a presumption of control shall not apply where such person holds voting

52 TR R » BT DRI - G
https://www.dgbas.gov.tw/public/Attachment/611214524560J70K6W.pdf (& 1% 2% H:2020 &£ 6
H 19 H)-
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stock, in good faith and not for the purpose of circumventing this section, as an agent,
bank, broker, nominee, custodian or trustee for 1 or more owners who do not
individually or as a group have control of such entity.

SRR T ] | TE R A RIS AR M - (Al R B 20% LA B
FiR  BREHHEE Ry 2 A YEHITT o Securities Act of 1933 AYEIE » FA FERAH
Rl -

54N > #F Securities Exchange Act section 20(a)#[1 Securities Act section 15 H7 >

3R E T control person FYRES: - {HIE FHURESHY A E - EEE R HE{ERY

JE > JRBIE AN EIfEEE A FRVERIT R #5 Byse control person FTECHT - fEfpR
SE{T—0HEEE control person!3*

EFEENE » Him B R EH&E 77 K “Hard” or “Majority” Control DL K&
“Effective” or “De Facto” Control W{fe - Fif=& Al ff fy | 4242, - B EABEY
FRFERL Y BT - 12 BRI AT R T EETER ) - 1838 &7y Ry =TaPEh =

73 71 B5(1) structural, so as to give rise to an inference of control ~ (2) actual control

asserted pervasively over the enterprise or its board F/1(3) actual control exercised over
a specific transaction (through control of the board directly or the board's deliberative

process).' ZEFEARH T EEPER] | AYFIETEEE - AEACE SR LL TINE ¢

(1) a significant (but not majority) position within the capital structure of the enterprise

(2) material contract rights, such as blocking rights; ~ (3) board representation ~ (4)

material managerial roles or influence within the enterprise ~ (5) close relationships with

133 See 17 CFR § 230.405 (Definitions of terms. The term control (including the terms controlling,
controlled by and under common control with) means the possession, direct or indirect, of the power to
direct or cause the direction of the management and policies of a person, whether through the ownership
of voting securities, by contract, or otherwise.)

134 Brian A. Melhus, Control Person Liability: A Repudiation of Culpable Participation, 37 J. CORP. L.
929,931 (2012).

1> BRI R o AT DU R T SRR | o SREFTHR LAV HIETT R AR ERACE
Eab e YN i L millbe =W 7 R ewilll=Y =] %ﬁ«%{%ﬂa Structural control does not necessarily 1nvolve
a specific demonstration that control is being wielded in any particular way...... Rather, structural control
is inferred from an array of largely tangible factors, which may include a substantial minority stock
position, substantial (but not majority) representation on the board, blocking rights, unique access to or
influence over key members of management, and things of that nature. See R. Montgomery Donaldson,
Inside Funding Rounds in Venture-Backed Companies: The Perils of "Effective Control”, 43 DEL. J.
CORP. L. 419, 425-26 (2019).
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or material leverage over key members of management or other directors'*® » {17 B
SHEE -

% actual control ARG » ZE[AE B AR S EHAIFAL BRI DI
ADEI 2R 8 ) e DL 5 R pl B P R - BT AE (1) relationships

with particular directors that compromise their disinterestedness or independence »

(2) relationships with key managers or advisors who play a critical role in presenting

options, providing information, and making recommendations ~ (3) the exercise of

contractual rights to channel the corporation into a particular outcome by blocking or

restricting other paths DL K ~ (4) the existence of commercial relationships that provide

the defendant with leverage over the corporation, such as status as a key customer or
supplier » BLEO I = > EUICHIBTEEARRY ok » B8 e (PR 9] 2 I e IR B B
LR ER—HR0E - BARIERIA R 1T - EZZE T HEE | > P
ERNGIEER " EEES | R EREIREMERA - PSSR AR R
HH Kahn v. Lynch Communication Systems, Inc. 37 Fsfyl| » ANZEZ\ G A% 58
S SR B B AT i Ry R AN e 2 B2 5 T YR » 2 PR BRI 21 Fr E 56
Jofmie " EERE | R - e o PR BETAE 0 AE R EEEM
E DRI (I ZE Y ST A - s E S N Z R 5 aNEWAR S Sr ettt - 05 e LA
B HE 38 - [EfEHE » £F 54T Basho Tech. Holdco B, LLC v. Georgetown Basho
Inv., LLC.'PIt—H g » BEPRER T 5 25128 et AR bt 17 (E PR R S A 8 - &
FEHEE R )] (deprived the board of an ability to negotiate ) ~ A KL 2E
77 (outsized influence ) | PACREEA SR TS S REIRFIE TR, MM
M (strong-arm tactics ) T - {H 2B RF—HRERANEIRG 85 - Al REER
TEAEEBIATNEF RN EE G e FRVEZRL A E R RSN EEIAE]
AR E B R e A EEEK S EEAHEES MR
FEEHEERI AFHENWEERERHFIDEAMER RN 225 EE -

136 See generally R. Montgomery Donaldson, Inside Funding Rounds in Venture-Backed Companies:
The Perils of "Effective Control", 43 DEL. J. CORP. L. 419 (2019).

37 Kahn v. Lynch Comm. Sys., Inc., 638 A.2d 1110 (Del. 1994).

138 1g

1392018 WL 3326693 (Del. Ch. July 6, 2018).
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