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SEc. 10 WEALTH & PoLrTicAL Process 1127

the arguments for and against a marketplace conception of the First
Amendment, to ask whether the Court’s interpretations overall (e.g.,
taking the public forum materials, the media materials, and the election
materials together) have adequately considered the interest in equality,
and to inquire generally about the relationship between liberty and
equality in the constitutional scheme.

BUCKLEY v. VALEO
424 US. 1, 96 S.Ct. 612, 46 L.Ed.2d 659 (1976).

PER CuRriAM,

[In this portion of a lengthy opinion dealing with the validity of the
Federal Election Campaign Act of 1971, as amended in 1974, the Court
considers those parts of the Act limiting contributions to a candidate for
federal office (all sustained), and those parts. limiting expenditures in
support of such candidacy (all held invalid).]

A.  General Principles. The Act’s contribution and expenditure limi-
tations operate in an area of the most fundamental First Amendment
activities. Discussion of public issues and debate on the qualifications of
candidates are integral to the operation of the system of government
established by our Constitution.

[Appellees] contend that what the Act regulates is conduct, and that
its effect on speech and association is incidental at most. Appellants
respond that contributions and expenditures are at the very core of
political speech, and that the Act’s limitations thus constitute restraints
on First Amendment liberty that are both gross and [direet.]

We cannot share the view [that] the present Act’s contribution and
expenditure limitations are comparable to the restrictions on conduct
upheld in O’Brien [Sec. 2 supra]. The expenditure of money simply cannot
be equated with such conduct as destruction of a draft card. Some forms of
communication made possible by the giving and spending of money
involve speech alone, some involve conduct primarily, and some involve a
combination of the two. Yet this Court has never suggested that the
dependence of a communication on the expenditure of money operates
itself to introduce a non-speech element or to reduce the exacting scrutiny
required by the First Amendment. * * *

Even if the categorization of the expenditure of money as conduct
were accepted, the limitations challenged here would not meet the O’Brien
test because the governmental interests advanced in support of the Act
involve “suppressing communication.” The interests served by the Act
include restricting the voices of people and interest groups who have
money to spend and reducing the overall scope of federal election cam-
paigns. [Unlike] O’Brien, where (the] interest in the preservation of draft
cards was wholly unrelated to their use as a means of communication, it is
beyond dispute that the interest in regulating the alleged “conduct” of
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A& R BB T R R AT 8 o) BEA R 3L5(a bill of attainder)  #+ g ) 8% »
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* David KC Huang, 'Act of Ill-gotten Political Party Assets'in Taiwan: A Bill of Attainder in the Name of
'Transitional Justice', in Violent Conflicts, Crisis, State of Emergency, Peacebuilding: Constitutional Problems,
Amendments and Interpretation 181-104 (Oesten Baller ed., Berliner Wissénschafis-Verlag 2019). GZaiAlE s
# B X ¥4 A Bill of Attainder #» Act of Attainder * A X #—&IF L BRMATL 2L -

4§ # *$8 David KC Huang 5&‘_.—- — A\Jpde 5 6p & 48 2.4 O.P. Jindal Global Law School 3§ 4& Ed‘:w SE T
O RARBROTE LR ITHES RSB REET AL UE  BEIHS iR BAME (R
M) 3t Kok h (G W fo B A )0 A R ok B 3K BXRBTX AR AEREAZIRR -
EFLBRAEBLGERFBGLHERVIM » BT X o WESCE ST TR I Jobe s £ A
REERHERM  ARAOBTRIXEIZERERE AL O FRWITERRERBYGAERLIRTR
S ELGER -

WANBEDR —O —AFEEREEAEY  ABREET - X& ¥R E %4 David KC Huang -
FABEN  RARRLUFFL TN RO ERAEL » AhiTRE B M -

"' Cf. Jefirey K. Olick, In thc House of the Hangman The Agonies of German Defeat, 1943-1949, Chicago 2005,
lT 19.

! See generally Sanya Rome:ke Tran51t10nal Justlce in Germany aﬁer 1945 and after 1990 OccaStonal Paper
No.1, International Nuremberg Principles Academy 2016, 1, at 8-9.
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Ho AR LR PRHRREHLERAERN DATRBREMS R E— S5
BHRRATCEME - 7 A SRR (EAEH) ATHAREAF LE"

3 Joanna R. Quinn, The Development of Transitional Justice, in C. Lawther, L. Moffett and D. Jacobs (eds.)
Research Handbook on Transitional Justice, Cheltenham 2017, 11-33, at 14-15.

* Rachel Kerr and Eirin Mobekk, Peace and Justice: Seeking Accountability after War, Cambridge 2007, 3.

5 Kerr and Mobekk, op.cit. (note 4), 3.

¢ Kerr and Mobekk, op.cit. (note 4), 3.

! Kerr and Mobekk, op.cit. (note 4), 3.

¥ See generally Patrick J. Hurley, A Concise Introduction to Logic, Boston 2012, 88-92.

? See generally David F. Forte and Matthew Spalding (eds.), The Heritage Guide to the Constitution: Fully
Revised Second Edition, Washington D.C. 2014, 202,

' Compare Terence Kilburn and Anthony Milton, The Public Context of the Trial and Execution of Strafford, ir
J.F. Merritt (ed.), The Political World of Thomas Wentworth, Earl of Strafford, 1621-1641, Cambridge 1996,
230-251, at 235, with Kenneth Pickthorn, Early Tudor Government: Henry VI, Cambridge 1934, 119,

" Alexander Hamilton, John Jay and James Madison, The Federalist, [ndianapolis 1788/2001, 232.

2 T.R.S. Allan, Constitutional Justice: A Liberal Theory of the Rule of Law, New York 2001, 148.

** Kerr and Mobekk, op.cit. (note 4), 3.

" See generally Forte and Spalding, op.cit. (note 9), 202,
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o438 B #1485 W45 2 & (Gloucester) ~ F747% B 18 & (Arundel)fv 2 g 48 &

" See generally Mojtaba Kazazi, Burden of Proof and Related Issues: A Study on Evidence Before International
Tribunals, The Hague 1996, 58; Andrew Stumer, The Presumption of Innocence: Evidential and Human Rights
Perspectives, Oxford 2010, 190-191.

'8 See generally Hamilton, Jay and Madison, op.cit. (note 11), 232. -

'" Forte and Spalding, op.cit. (note 9), 202,

" Allan, op.cit. (note 12), 148.

"% Forte and Spalding, op.cit. (note 9), 202.

X Hamilton, Jay and Madison, op.cit. (note 11), 232.

# US. Const. art. 1§ 9, cl. 3.
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2 J.G. Bellamy, The Law of Treason in England in Later Middle Ages, Cambridge 1970, 177,

o Plckthorn op.cit. (note 10), 119. |
Ptckthorn op.cit. (note 10), 119. |
deurn and Milton, op.cit. (note 10), 235.
¢ Thomas J. Gardner and Terry M. Anderson, Criminal Law, Boston 2016, 18; Suri Ratnapala, Jurisprudenc

Smgapore 2017, 400-409; see also United States v. Brown, 381 U.S, 437 (1965).

Ky Const. Conv., Convention Record, 1 Kentucky Constitutional Convention 1890, |, at 13-27,

Ky Const. Conv., op.cit. (note 27), 21.

See Kilburn and Milton, op.cit. (note 10), 235,

® See W. Cleon Skousen, The Making of America: The Substance and Meaning of the Constitution, Washingt¢

D.C. 1985, 475. I
' US. Const. art. 1§9,cl. 3. |
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% See generally Shelley Rigger, From Opposite to Power: Taiwan’s Democratic Progressive Party, Boulder 200
15-36; Denny Roy, Taiwan: A Political History, [thaca 2003, 152-182.
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* See generally Jake Chung, Legislature Approves Law on [ll-gotten Party Assets, available at
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* Ky. Const. Conv., op.cit. (note 27), 21.
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