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8 “The present case, then, concerns a relationship lying within the zone of privacy created by
several fundamental constitutional guarantees.” Griswold et al. v. Connecticut, 381 U.S. 479, 485
(1965). ¥ %8 3k~ (F WA ) 21 FFE i h (FEFEGL) st ~ABRIRE |
159-185 (2010) -

® “The present case, then, concerns a relationship lying within the zone of privacy created by

several fundamental constitutional guarantees.” Griswold et al. v. Connecticut, 381 U.S. 479, 485
(1965).

10 /4. at 485-86 (1965).

11 “If the right of privacy means anything, it is the right of the individual, married or single, to be
free from unwarranted governmental intrusion into matters so fundamentally affecting a person as the
decision whether to bear or beget a child. . . .” Eisenstadt v. Baird, 405 U. S. 438, 453 (1972).

12 Roe v. Wade, 410 U. S. 113, 153 (1973); Carey v. Population Services Int’l, 431 U. S. 678, 685-
86 (1977).
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AR AGEE > S E RO EA R 2 9 (International Covenant on Civil
and Political Rights, ICCPR) % 17 i » B = %[’ fﬁ% GiERTEe A2
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RO E ] AR AR AASFRE Y L ERRE 7 HPRE
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13 Planned Parenthood of Southeastern Pa. v. Casey, 505 U. S. 833, 850 (1992): “These matters,
involving the most intimate and personal choices a person may make in a lifetime, choices central to
personal dignity and autonomy, are central to the liberty protected by the Fourteenth Amendment. At
the heart of liberty is the right to define one’s own concept of existence, of meaning, of the universe,
and of the mystery of human life. Beliefs about these matters could not define the attributes of
personhood were they formed under compulsion of the State.”

14 Lawrence et al. v. Texas, 539 U.S. 558, 566-67 (2003): “ Their penalties and purposes, though,
have more far-reaching consequences, touching upon the most private human conduct, sexual behavior,
and in the most private of places, the home. The statutes do seek to control a personal relationship that,
whether or not entitled to formal recognition in the law, is within the liberty of persons to choose
without being punished as criminals. . . . It suffices for us to acknowledge that adults may choose to
enter upon this relationship in the confines of their homes and their own private lives and still retain
their dignity as free persons. When sexuality finds overt expression in intimate conduct with another
person, the conduct can be but one element in a personal bond that is more enduring. The liberty
protected by the Constitution allows homosexual persons the right to make this choice.”

15 “No one shall be subjected to arbitrary or unlawful interference with his privacy, family, home
or correspondence, nor to unlawful attacks on his honour and reputation. Everyone has the right to the
protection of the law against such interference or attacks.” International Covenant on Civil and Political
Rights art. 17, Dec. 16, 1966, 999 U.N.T.S. 171.

16 “Tt entitles the individual to isolate oneself from one's fellow human beings, to withdraw from
public life into one's own private sphere, in order to shape one's life according to one's own
(egocentric) wishes and expectations.” MANFRED NOWAK, U.N. COVENANT ON CIVIL AND POLITICAL
RIGHTS: CCPR COMMENTARY 378 (2nd ed. 2005).

17 Id. at 379: “Whereas public life represented that area in which the individual’s developmental
possibilities were limited by strict legal, social and/or moral norms, one could fully develop,
unrestricted and unobserved, one's individuality within the private sphere of one's ‘own four walls’. . . .
In principle, the right to respect for privacy includes private acts in public.”

4



WA G

ﬁ@%4f?§%?£ ’?mméﬁﬁﬁ 20 e AN E R )

BEP TR B AP BB PPRTFACE FRAEH > R B AEE 2K
ki g RS HEFRORT blHel 2B - B A SRR B A S (P
FEE): Vi'*i“z“—?ifwi%& (2§ L A agn) ﬁvv;%%ow oz
ﬂ’tw§%§i<€*ﬁﬁﬂf$im AR DR BIEA A 4 E S

E S o Azl S TR S

EORNBFULENIRE SN 1T EPRET > R B AL PR R
BARBOp AT R R R RPN IR S RS £ H {“fi?r
FRERBAELNEH > O FUEELE Y AL RERE -

B 738 Al AR AT L 7 R Pl 36 Bk SRR AR PR A A
f%ifri%fz»ﬁié”‘ T L EFERANGFEFI L W E B AP RENR
RAEK L PRTHB AT AERY B2 ii—é;‘#%;ffﬁs#% o Fpt v & B ¥
WiREAZHER A R BB B G AT o AHEEF 22 iF
(M2 23 B2y fIRE 9% 17 v%) "Lr@l‘al Ef g < ] o

~—\

m

Iﬁ‘

3.7 5 239 iR ARSI E R B E B e

AWﬁmﬁ ?ﬁmﬁﬁviaﬁé%Qii 3%%$@’1Ei%%§
Hogt et AP FREFF TR RS ARBEF L AP G A
e &= "L'F'/p]x-—%l’-ﬁ”ji—ﬁ ARE F A ERE i £ X2 FR rﬁﬁ:J}i °

FAREFRERFNES L AREZTERRNER AN PE A2 T b 1)

18 Jd. at 387-88: “As mentioned at the outset, privacy also guarantees a right of intimacy, i.e., to
secrecy from the public of private characteristics, actions or data. In determining whether personal
information is so private that its publication would constitute impermissible interference with privacy, a
variety of factors must be taken into consideration, including the specific conduct and the subjective
feelings of the person concerned. . . . Intimacy protects a person's likeness from being published
without his or her consent. Qualified protection is enjoyed by that data from the intimacy sphere whose
procurement, conveyance and publication would be embarrassing or awkward for the person concerned
for reasons of morals. One might conceive in this context of the publication of secretly acquired nude
photos or personal writings (diaries, letters, etc.) or of revelations of a person's sex life, so-called
anomalies, perversions or other (true or fabricated) peculiarities that would subject the person
concerned to public ridicule.”

19 “[P]rotection of intimacy goes beyond publication. Every invasion or even mere exploration of
the intimacy sphere against the will of the person concerned may constitute unjustified interference.”
Id.

20 “Sexual autonomy represents a particularly important case of the right to communication in the
area of privacy. Regulation of sexual behaviour therefore constitutes interference with privacy.” Id. at
391.

2 —Ji;’iﬂ.ﬁ—rf_{,’gsJ - 33 '}"""]_37«]?\’11? ’ :iZ,_r;*AIz—J - 33 ’“‘}'\f‘ A Fm’fg‘f ik & ¥ b
% o NOWAK, supra note 16, at 382.
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% Adultery Case, 27-1(A) KCCR 20, 2009Hun-Ba17.205, 2010Hun-Ba194, 2011Hun-Ba4,
2012Hun-Ba57.255.411, 2013Hun-Ba139.161.267.276.342.365, 2014Hun-Ba53.464, 2011Hun-Ka31,
2014Hun-Ka4(consolidated), February 26, 2015, 7: “Individuals’ sexual life belonging to the intimate
domain of privacy should be subject to the individual’s self-determination, refraining from State’s
intervening and regulation, for its nature. The exercise of criminal punishment should be the last resort
for the clear danger against substantial legal interests and should be limited at least.”
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28 Adultery Case, 27-1(A) KCCR 20, 2009Hun-Bal7.205, 2010Hun-Ba194, 2011Hun-Ba4,
2012Hun-Ba57.255.411, 2013Hun-Ba139.161.267.276.342.365, 2014Hun-Ba53.464, 2011Hun-Ka31,
2014Hun-Ka4(consolidated), February 26, 2015.

2 Joseph Shine v. Union of India, (2019) 3 SCC 39, §54: “When the parties to a marriage lose
their moral commitment of the relationship, it creates a dent in the marriage and it will depend upon the
parties how they deal with the situation. Some may exonerate and live together and some may seek
divorce. It is absolutely a matter of privacy at its pinnacle. The theories of punishment, whether
deterrent or reformative, would not save the situation. A punishment is unlikely to establish
commitment, if punishment is meted out to either of them or a third party. Adultery, in certain
situations, may not be the cause of an unhappy marriage. It can be the result. It is difficult to conceive
of such situations in absolute terms. The issue that requires to be determined is whether the said act
should be made a criminal offence especially when on certain occasions, it can be the cause and in
certain situations, it can be the result. If the act is treated as an offence and punishment is provided, it
would tantamount to punishing people who are unhappy in marital relationships and any law that
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would make adultery a crime would have to punish indiscriminately both the persons whose marriages
have been broken down as well as those persons whose marriages are not. A law punishing adultery as
a crime cannot make distinction between these two types of marriages. It is bound to become a law
which would fall within the sphere of manifest arbitrariness.”

0 FEORMCE T AR 102 117 28 7 ri*&ﬁtf‘%@“,ﬁzﬂt SR EE
https://www.moj.gov.tw/fp-199-61978-2b73b-001.html (&5 F P : 03/20/2020) -
8L Good Practices in Legislation on “Harmful Practices” Against Women, 19 (2009),

https://www.un.org/womenwatch/daw/egm/vaw_legislation 2009/Final%20report%20EGMGPLVAW.
pdf.

32 See generally United Nations Human Rights Office of the High Commissioner, Adultery as a
Criminal Offence Violates Women’s Human Rights (2012).

BAXOF - IRNFIFLRNEFEERSHBI L EEER
http://www.humanrights.moj.gov.tw/cp-487-31598-9616e-200.html ( & {5 & 7 p : : 03/20/2020) -
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