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1 & : Keith Brainard & Alex Brown, Spotlight on Significant Reforms to State Retirement Systems,

NATIONAL ASSOCIATION OF STATE RETIREMENT ADMINISTRATORS (DEC. 2018), available at
https://www.nasra.org/files/Spotlight/Significant%20Reforms.pdf?fbclid=IwAR3psnDtvEWiE03HI4C
2rM13bzskEYRDJIcU51B04PGJTIQUVjjJA3CFbHmMS (visited June 24, 2019).
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2 Pl EHZE9%  Keith Brainard & Alex Brown, Spotlight on Significant Reforms to State Retirement
Systems, NATIONAL ASSOCIATION OF STATE RETIREMENT ADMINISTRATORS (DEC. 2018), available at

https://www.nasra.org/files/Spotlight/Significant%20Reforms.pdf?fbclid=IwAR3psnDtvEWiE0o3HI4C
2rM13bzskEYRDJIcUS51B04PGJTIQUvjjA3CFbHmS (visited June 24, 2019).
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Figure 1. States that have increased employee contribution rates, 2009-2018

[ Affecting New Hires Only [l Affecting Current Employees & New Hires Affecting Retirees
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Figure 1
Source of Legal Protections for Pension Benefits
Maijority of states determine pension protections through common law
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W State constitution State statute

Note: Connacticut uses proparty interest in the retirement fund prior to retirement and state statute once retired. Indiana uses gratuity for
mandatory plans prior to retirement, and common-law contractual for voluntary plans and ance retired. Minnesota uses promissory estoppel,
Texas relies on the state constitution for certain municipal plans and gratuity for non municipal plans.
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3 See generally The Pew Charitable Trust, Legal Protections for state pension and retiree Health
Benefits- Findings from a 50 state survey of retirement plans (May 30, 2019), available at
https://www.pewtrusts.org/en/research-and-analysis/issue-briefs/2019/05/legal-protections-for-state-
pension-and-retiree-health-
benefits?fbclid=IwAR2AYZTBpZa3n1uBURIyeRcT6ScjHouTQzww8CZykroajVqgyHEHIWX aQM4
(visited June 2, 2019).

4 See The Pew Charitable Trust, id.

> See NM CoNSsT. art. XX, § 22 : “Nothing in this section shall be construed to prohibit modifications
to retirement plans that enhance or preserve the actuarial soundness of an affected trust fund...”

6 See ARIz. CONST. art. 29. 1. Public retirement systems. Section 1.

A. Public retirement systems shall be funded with contributions and investment earnings using
actuarial methods and assumptions that are consistent with generally accepted actuarial standards.
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Accruals protected

Legal basis
Past and future Past and maybe future Past only None
State constitution AK, IL, NY AZ HI, LA, MI
Contract AL, CA, GA, KS, MA, CO, ID, MD, MS, NJ, AR, DE, FL, IA, KY,
NE, NV, NH, ND, OR, RI, SC MO, MT, NC, OK,
PA, TN, VI, WA, WV SD, UT, VA
Property ME, WY CT, NM, OH WI

Promissory estoppel® MN
Gratuity IN, TX®
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B. The assets of public retirement systems, including investment earnings and contributions, are
separate and independent trust funds and shall be invested, administered and distributed as determined
by law solely in the interests of the members and beneficiaries of the public retirement systems.

C. Membership in a public retirement system is a contractual relationship that is subject to article Il,
Section 25.

D. Public retirement system benefits shall not be diminished or impaired, except that:

1. Certain adjustments to the public safety personnel retirement system may be made as provided in
senate bill 1428, as enacted by the fifty-second legislature, second regular session.

2. Certain adjustments to the corrections officer retirement plan may be made as provided in senate bill
1442, as enacted by the fifty-third legislature, first regular session.

3. Certain adjustments to the elected officials' retirement plan may be made as provided in house bill
2545, as enacted by the fifty-third legislature, second regular session.

E. This section preserves the authority vested in the legislature pursuant to this constitution and does
not restrict the legislature's ability to modify public retirement system benefits for prospective members
of public retirement systems.

" See Mark Glennon, Arizona Amends its Constitutional Pension Protection Clause (November 8,
2018), available at https://wirepoints.org/arizona-amends-its-constitutional-pension-protection-clause-
world-doesnt-end-

quicktake/?fbclid=IwAR 1hRbRptirw8 GFjoRO 1B5x8U032zQeH2b0VwyQS28zffydwlucUfexry-io
(visited June 24, 2019).

8 See Alicia H. Munnell and Laura Quinby, Legal Constraints on Changes in State and Local
Pensions, Center for Retirement Research at Boston College (August 2012), available at
http://crr.bc.edu/wp-content/uploads/2012/08/slp_25.pdf (visited June 24, 2019).
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Legal Protection for Cost-of-Living Adjustments
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9 See The Pew Charitable Trust, Legal Protections for state pension and retiree Health Benefits-
Findings from a 50 state survey of retirement plans (May 30, 2019), available at
https://www.pewtrusts.org/en/research-and-analysis/issue-briefs/2019/05/legal-protections-for-state-
pension-and-retiree-health-
benefits?fbelid=IwAR2AYZTBpZa3nluBURIyeRcT6SciHouTQzww8CZykroajVqyHEHIWX aQM4
(visited June 2, 2019).

10 See Calder v. Bull, 3 U.S. 386 (1798).

1 See id. See also Douglas W. Kmiec & John O. McGinnis, The Contract Clause: A Return to the
Original Understanding, 14 HASTINGS CONST. L.Q. 525, 531 n.29 (1987); Robert G. Natelson,
Statutory Retroactivity: The Founders’ View, 39 IDAHO L. REV. 489, 521, 523 (2003); Duane L. Ostler,
The Forgotten Constitutional Spotlight: How Viewing the Ban on Bills of Attainder as a Takings
Protection Clarifies Constitutional Principles, 42 U. ToL. L. REv. 395, 417 (2011).

12 See, e.g., Ann Woolhandler, Public Rights, Private Rights, and Statutory Retroactivity, 94 GEo. L.J.
1015, 1054 (2006); Oliver P. Field, Ex Post Facto in the Constitution, 20 MicH. L. Rev. 315, 321
(1922); Harold J. Krent, The Puzzling Boundary Between Criminal and Civil Retroactive Lawmaking,
84 GEo. L.J. 2143 (1996); Jane Harris Aiken, Ex Post Facto in the Civil Context: Unbridled
Punishment, 81 Kv. L.J. 323, 326 (1992); Michael S. Rafford, Note, The Private Securities Litigation
Reform Act of 1995: Retroactive Application of the RICO Amendment, 23 J. LEGIS. 283 (1997);

Evan C. Zoldan, The Civil Ex Post Facto Clause, 2015 Wisc. L. Rev.727, 730 (2015); Paul D.
Reingold & Kimberly Thomas, Wrong Turn on the Ex Post Facto Clause, 106 CALIF. L. REv. 593
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(2018). See also E.g., Satterlee v. Matthewson, 27 U.S. (2 Pet.) 380, 416 app. at 683-84 (1829)
(Johnson, J., concurring)

13 See, e.g., Kansas v. Hendricks, 521 U.S. 346, 369 (1997); Landgraf v. USI Film Prods., 511 U.S. 244,
270 (1994).

14 See United States v. Bodre, 948 F.2d 28, 30-31 (1st Cir. 1991).

15 GPX Int'l Tire Corp. v. United States, 893 F. Supp. 2d 1296, 130911 (Ct. Int'l Trade 2013).
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16 National Defense Authorization Act for Fiscal Year 2013, Public Law 112-239, Section 674 (b) (2)
(2013).

17 National Defense Authorization Act for Fiscal Year 2013, Public Law 112-239, Section 674 (e)
(2013).

(e) COMMISSION HEARINGS ON RECOMMENDATIONS OF SEC-

RETARY .—After receiving from the Secretary the recommendations of the Secretary for
modernization of the military compensation and retirement systems under subsection (d), the
Commission shall conduct public hearings on the recommendations.

8 ICEBEFB LR ICEAFEE - BREMEN T HREF . ( grandfather clause ) - IE—1%FR
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19238 U.S. 347 (1915). See also Lane v. Wilson, 307 U.S. 268 (1939).
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Moro v. State. 357 O.R. 167 (2015)
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BUEIE ( unmistakability doctrine; clearly indicated standard ) - EIENEIEFRBAET AR
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Burgos v. State, 222 N.J. 175 (2015)

IEEMFE—IRE  EAEEATHEERRET 30 PSR KM New Jersey
W& S ABTAE 2015 1EALAY Burgos v. New Jersey State FIR o TEFZZED - ZMNA
HESEESHNSHEE - STHMNBUTRERRE SRR EHRIE—SBIEERA -
T FRRBMNEBRECDRERNRESSEEREMREZZLERN - New
Jersey I AR ARG | BRRERI - FRBMEZEH : 1. IEAEREE
ZEF] H80E M B | RR 2 ST AR (G (clear and unmistakably intention) ? 2. WEIAZ
ERBIDEAEUBNR A ZZ2H ? Nee/EkiED - WEEFAHIEZR2FR
REMBEEEIDENT - BHACDKPEASERESSHEENZLOER - A
m - ZMNFE 13 1855 2 1820 - B EPRHIRRR ( Debt Limitation Clause ) BRI

20 N.J.ConsT. art. VIII, §2,13.

3. a. The Legislature shall not, in any manner, create in any fiscal year a debt or debts, liability or
liabilities of the State, which together with any previous debts or liabilities shall exceed at any time one
per centum of the total amount appropriated by the general appropriation law for that fiscal year, unless
the same shall be authorized by a law for some single object or work distinctly specified therein.
Regardless of any limitation relating to taxation in this Constitution, such law shall provide the ways
and means, exclusive of loans, to pay the interest of such debt or liability as it falls due, and also to pay
and discharge the principal thereof within thirty-five years from the time it is contracted; and the law
shall not be repealed until such debt or liability and the interest thereon are fully paid and discharged.
Except as hereinafter provided, no such law shall take effect until it shall have been submitted to the
people at a general election and approved by a majority of the legally qualified voters of the State
voting thereon.

b. On and after the date on which this subparagraph b. becomes part of the Constitution, the
Legislature shall not enact any law that, in any manner, creates or authorizes the creation of a debt or
liability of an autonomous public corporate entity, established either as an instrumentality of the State
or otherwise exercising public and essential governmental functions, which debt or liability has a
pledge of an annual appropriation as the ways and means to pay the interest of such debt or liability as
it falls due and pay and discharge the principal of such debt, unless a law authorizing the creation of
that debt for some single object or work distinctly specified therein shall have been submitted to the
people at a general election and approved by a majority of the legally qualified voters of the State
voting thereon. Voter approval shall not be required for any such law providing that the ways and
means to pay the interest of and to pay and discharge the principal of such debt or liability shall be
subject to appropriations of an independent non-State source of revenue paid by third persons for the
use of the single object or work thereof, or from a source of State revenue otherwise required to be
appropriated pursuant to another provision of this Constitution.

c. No voter approval shall be required for any such law under subparagraphs a. or b. of this
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B AOEZESE - AEEABRSAREEMEIRSTOFR

BRI FRIERVFIR - AZE

\| ==
=
S

Justus v. State, 336 P.3d 202 (Colo. 2014)

ColoradoiZE ZEIEM A ERIKHBE ( Public Employees’ Retirement
Association © FiFPERA ) WEZE R E - UIBRZIEESBREARHNER -
MBS RINOFERER 7 REREDERARARZIER  BEHFERRRZE LR - [RE
RHIBRATEE - ERMPIEAColoradoNBUFE B 22K - BN EBEBRIBEEER

paragraph authorizing the creation of a debt or debts in a specified amount or an amount to be
determined in accordance with such law for the refinancing of all or a portion of any outstanding debts
or liabilities of the State, or of an autonomous public corporate entity, established either as an
instrumentality of the State or otherwise exercising public and essential governmental functions,
heretofore or hereafter created, so long as such law shall require that the refinancing provide a debt
service savings determined in a manner to be provided in such law and that the proceeds of such debt
or debts and any investment income therefrom shall be applied to the payment of the principal of, any
redemption premium on, and interest due and to become due on such debts or liabilities being
refinanced on or prior to the redemption date or maturity date thereof, together with the costs
associated with such refinancing.

d. All money to be raised by the authority of such law shall be applied only to the specific
object stated therein, and to the payment of the debt thereby created.

e. This paragraph shall not be construed to refer to any money that has been or may be
deposited with this State by the government of the United States. Nor shall anything in this paragraph
contained apply to the creation of any debts or liabilities for purposes of war, or to repel invasion, or to
suppress insurrection or to meet an emergency caused by disaster or act of God.
2L N. J. CONST. art. VIII, § 2, 9 2.

2. No money shall be drawn from the State treasury but for appropriations made by law. All moneys for
the support of the State government and for all other State purposes as far as can be ascertained or
reasonably foreseen, shall be provided for in one general appropriation law covering one and the same
fiscal year; except that when a change in the fiscal year is made, necessary provision may be made to
effect the transition. No general appropriation law or other law appropriating money for any State
purpose shall be enacted if the appropriation contained therein, together with all prior appropriations
made for the same fiscal period, shall exceed the total amount of revenue on hand and anticipated
which will be available to meet such appropriations during such fiscal period, as certified by the
Governor.
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RBEIFR  REFRACHERZEES  NBURASEREESZELN - &
FEASEREAE - LERZMNESIAR - ColoradoN B = AR &1 ¥ 88 &) 4= 5 A AN
BIRM - EEERFEZORR - RBBRREBEU N =REZEH (1) 2E7F
ERZORGR? (2) ZRHENSEEZEBREKNRE ? (3) WAEZEER
SEHNERNERN - DIEEAKER?

ColoradoM & = A B 7 AR AR I D AT ez M & E & 51 2148 BF AR & 22 E Ak
B RRANBUFANZE L EGERZNZARES  MERXFEEERES
REZREWEEBERREES N - ZIDAPIWRBZIMARE - BAERLIDA
WAESHNRES  WXARFGERBE ZEEMARFHEMRR (COLA ) 5HER
TUFRHIR? -

Berg v. Christie, 225 NJ 245 (2016)

New Jersey MNExS AR RMEBUGTEZE COLA - BEEBSMAREEZYN

& MEESEGEE  WHRESMIEEZ/EE -

1. New Jersey MNH B = ARt 18 5| = B B FB 55 — GBI AR B B AR T 2 HIRFE
B2 . 1/l - RARERART - BENREBREIDESE - RIRTEEHE
PRECE - AUILEHREERFRN - GO "2, - RELENBSHN
BEEE - Ml REL EERRIAE K EMTEERAII UZAINED
( unmistakability doctrine; clearly indicated standard ) 24 - & - IAEME
RINEE - ERHIEEER - MIFFT K - ALt - AW RINEAEFESMIHE
1 WHEBEREIDEEZENZL - AESNEEERZAOZEMI - BIEE
- WREREMS ZREFET - ERSERESIBRASTHNIDEEZR
oot REBENEREFFE -

2. XLANFERMA . "TARAE KRR AFNEESHBEIASHETE . ( provided

under the laws governing the retirement system or fund ) - It COLA W 3E " AT]

KZEZF)ZE 1 ( non-forfeitable right to receive benefits ) - TRNARTEBIELLIERR

ZIRESEES -

Bartlett v. Cameron, 316 P.3d 889 (N.M. 2013)
£ New Mexico NENEREA  ZMNEES AR TR E LR R FARIEABR

2 Justus v. State, 336 P.3d 202 (Colo. 2014).

3 Me. Ass'n of Retirees v. Bd. of Trs. of Me. Pub. Emps. Ret. Sys., 758 F.3d 23 (1st Cir.2014). (The
threshold for recognizing the creation of legislative contracts, the First Circuit explained, “has been
referred to as the ‘unmistakability doctrine.)

24 Berg v. Christie, 225 NJ 245, 264 (2016).
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BARERNHLES  ARBEZZORRARE - ZRRER/EIRAE - 20
REMANTBRABAE - ERZRAFAREL  BD F2HERRABEA
8 IBEEMARBIRROBAZHER - RAILRETI0LARE R EEHE R
HERER - 281 - AT ARBRENER - MBEAFHIRPRIRE COLA ~E
ARBAREREN  MRERCS - AFRNWERER - EREARRAER
EPEURBZNFEIREZASR - BRNGTEEMMERE - 2NRSERE
RENEZELAFI RN EEREANBZE  BELEUABEFERAERSRI
SNVEHER - BE - NESARE-—DRE | BRABREMNERRA

- REAVEERE - ERIDABHERAREN LRGN - #EREREREZ
SFS B - BRZRMBER - BEIWABBERARKBERZTE - WARES
B X e A RELZERE - NESIARNBEZR PR GRIEENRNFHRK
- BEPRNE T RMER - BEAFRMAMN - 9BIDABRIE - BRF
SRR ESEZHERBR - BE2 WAZERBERESESN - RMEEE
BIREEBEP BN E - BITREE - Wa)AB R TDAKE T LR
A AMEBEEDDY - RILHIEHRE  EEREILZZERNELSIREA
BN EEET -

o
B

\I]]]?n

DB 0 S >E<g|z\ il

H |
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N

Scott v. Williams, 107 So. 3d 379 (Fla. 2013)

2R Florida NEE N EFE - ZMNESERAZRE | Florida MEZ
110 Florida EBIKZ 4% ( the Florida Retirement System - f&## FRS ) & EYE
I EHETRE  BEABRKEHE BUSATHBENRRE 3% - WEERE
SER TG - WP EER - IAREMZEZHEPR ( were prospective
changes within authority of legislature to make ) % - Florida MW&& A - EFIK
BINROERRARR - WARMERGR - ARt EERRERE R 2 HEE
EAER AN EBEBHENR - BEOEMFEREUETBMNE - K
PRENER BS U 2 A B FE I - AT - RS AR AIERE : Florida RURIKZ 4% FRS
RORERIMREB &R ( preservation of rights provision ) - I ARIGFR AR IR I A E HIFHEE
=R b ES - LRI - WoARBSZEEENITEER - mME - #
MERB IR KRB FIRBEUG A% BB RARACEAR A = Z R -

% Bartlett v. Cameron, 316 P.3d 889 (N.M. 2013).
% Scott v. Williams, 107 So. 3d 379 (Fla. 2013).

7 EARENXFASR - 27 FS.A. §121.011(3)(d): ”The rights of members of the retirement system

established by this chapter shall not be impaired by virtue of the conversion of the Florida Retirement
System to an employee noncontributory system. As of July 1, 1974, the rights of members of the
retirement system established by this chapter are declared to be of a contractual nature, entered into
between the member and the state, and such rights shall be legally enforceable as valid contract rights
and shall not be abridged in any way.”
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WEFILAELE - WAREBUT RS EM2LERZ -

CalFire v. CalPERS and the State of California (S239958. March 4,
2019)
EEFRZBRIMMNFLFJBIEFFR - LE—HDREER W ARIEEN F 2R
California Rule?® - B2 H FIEMNSEMRE FEENIIS - ZEREE
EREEES
1. California Public Employees’ Pension Reform Act of 2013 ( PEPRA ) HlJ& ¥
TN ATIRERELR 9|‘E’J§EWHE?“¥£ 24 ( additional retirement service credit, &
# ARS ) BN - REEAZRE /MM BENGE ?

2. BERFFUEMRE HDJ‘I‘I/\%%EE’JEFE S BEEERBEEZNERMERE
M ?

NN E S AR L —H R P iaH - #28 PEPRA HURL Y IIMN A ERE

ARS IE—MEBRAKREREBNRER - B2 - ILEENTAZERERPIOZL

AN ERERAMNKER  MARRFILNENBKE  BAEAHIDEEBR
H'v ARS ERZLAMNAE - PRLUNWNE S AR EMMNATEERBE ARS FIHER
ERFOUERAVBEDR - WIHEREMMAEENBLSHE - IERA ARS W3FZIRE
RN - PRLUERB BB R R R AL EIREN B G BN B EZAIIRMNE _E
B BEEESAEXZRFFUERSE -

Washington Educ. Ass'n v. Washington Dep't of Ret. Sys., 181 Wash.
2d 233 (2014)

Washington MNES)/ZRARAFFUNINEERE - E¥RERNER - 2H
AENEEERRS - ERAAREDPRAEAGNEBRZOEG - BRRFL
EIRATMRE 7 ILAB O LGAZBEIENE S - RIEEAMEEEZRL LrI#ER] -

Swanson v. State, No. 62-CV-10-05285 (2011)

Minnesota Bz S ARTaarE » 52 MNILATERE L S ET ¥ COLA 5] B2 AR
- BEER—E  REZLNEE  COLAZEFTHEBREMMUEZEE - 5
EBILEE SRR F RIERERRED A - WIFBREEEZNEN - AFERE
EBREBERIE 7 2EN - IBRIDEETEZSEBEES Z8E 2N -

8 See supra note 26.
2 BARR California Rule X EFZ B E - 0/2 7 Brian Beyersdorf, The Fate of Public Employee

Pensions: Marin’s Revision of the “California Rule”, 8 CAL. L. REV. ONLINE 62 (2018), available at
https://scholarship.law.berkeley.edu/clrcircuit/102 ( visited June 28, 2019).



https://scholarship.law.berkeley.edu/clrcircuit/102
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B BEER  DUFELNEERFRRERMEUIR - HZIMER
st ERRENBERLSANEE  ERLEREBRS - 852 - &
SEREEAD  ZEIMNERBEESFEUIEHEE © AU Connecticut I
Maine M ~ Tennessee YNZFMAVAR: - IHIRBBOINEFFOR - @M= - B
=B RARREEMNBEBBRXXNEZLARRRIRIRE & - EEIZMTA
ZRERFEREEARZORARESZ  BRRFERNEZAZVERRIE
Z WEZA -

N

\

h - tHRIRITEMS "RSE MIRZ2EE

EERMAE KYBERMNARZTREHNESREAREBEHEE 4SBT
BIRRERIRTEPAEEN "EEE ) B2 WER " RINEF . BRAKE
BEZZOBEAER  AKSHER  ABEHEE - ERILEEZRS - K
EARBBEBEZLE  WEERDLBEWEAZRNER  WHAEZESTEAR
R28%E .

5% HRIRTENDEFBHRRTENRERE ZHERERMARE - W3
EIRERNRERABERRFRE  ZEZHEARKNEZEETEZZFEG B - MW
ZEEEBULLRY  FARE -

BE ZEXFMUBHEIZRE "HEE, MR BZETENE IS E
KEE 36 2% - BRMRIEY  HRBWTEBAEAREZNNEH - BEUBIHES

30 WBAT, de Merode and others v. World Bank, 83 ILR 639 (1981), para 44. tHRIRITED - #HAZ

REBLEHE  ARFOREEL  RBERSER - BHEZESZOEEXR (In describing the
distinction between essential and non-essential elements, the Tribunal prefers not to use such
terminology as “contractual rights” as opposed to “statutory rights”. Some of the conditions contained
in the “contract,” that is, in the letters of appointment and acceptance, may be non-fundamental and
nonessential, while some of the conditions lying outside the “contract”, and therefore called
“statutory”’, may be fundamental and essential. Likewise, the Tribunal prefers not to invoke the phrase
“acquired rights” in order to_describe essential rights. The content of this phrase is difficult to identify.
It is not because there is an acquired_right that there is no power of unilateral amendment. It is rather
because certain conditions of employment are_so essential and fundamental and, by reason thereof,
unchangeable without the consent of the staff member, that one can speak of acquired rights. In other
words, what one calls “the doctrine of acquired rights” does not constitute the cause or justification of
the unchangeable character of certain conditions of employment. It is simply a handy expression of this
unchangeable character, of which the cause and the justification are to be found in the fundamental and
essential character of the relevant conditions of employment.)

31 WBAT, de Merode and others v. World Bank, 83 ILR 639 (1981), para 35, 36. REEBRE :
FRIRTAMEEBETREZONES  BAUHURERERENESN  REBEDWTE -
RENATEARRNR - EERRTHNELREEN  RSEAXREMEBNATYS - B
BER=AERA (paragraph 35, 36) Para. 35. The Tribunal is of the view that the Bank has the
power unilaterally to change conditions of employment of the staff. At the same time, significant




Hp

EBERENED  RE - £ENNITHEL - WIFEHERE - ROE=ES
RILRTTERESRHEES - &ﬁﬁﬂ%?ﬁﬁiﬁ?%ﬁ’?i@ﬁkﬁ%ﬂzxiﬁ FBE
tFRIRTTRZERRZRERA -

E=R - WRIRTHERAVE 42 BRESE 43 IRt ARREFE L2 - WWIFFEA P
B - HEAROEEARANNTE - B527 - ZXIAEFER - A2l
BRBEZNTNHENF  REZFRREEGE - A FERLE - MELERE
Bz - HEEEMKAS - BecFE -

BIURE - RFORFES 87 RE® - BERARREFHENZM - TABRZ
DEERER - HRIRTEGEFEN - TEENMY - jAK - BEMKREEY

i

limitations exist upon the exercise of such power. Para. 36. The existence of the Bank's power
unilaterally to change conditions of employment rests on its implied power to pursue fully and
efficiently the purposes and objectives for which it was created. As the legal relationship between the
Bank and its staff does not rest on any national legal system, it is in the Bank's own internal law that
the basis for the Bank's power must be found. To deny the existence of any power unilaterally to amend
the conditions of employment of existing staff would lead to a situation in which there are as many
rules as there are employees who entered the service of the Bank at different dates. This would create
unjustifiable inequalities between the various staff members and would be contrary to the elementary

requirements of good administration. The existence of objective rules of a general and impersonal
character implies not only the power of the organization to change these rules, but also a power to
decide that the new rules should apply immediately to personnel already employed.

32 WBAT, de Merode and others v. World Bank, 83 ILR 639 (1981), para 42, 43. ( Para. 42. The

Tribunal considers that in examining the numerous and varied elements of the conditions of
employment, a major distinction must be drawn. Certain elements are fundamental and essential in the
balance of rights and duties of the staff member; they are not open to any change without the consent
of the staff member affected. Others are less fundamental and less essential in this balance; they may
be unilaterally changed by the Bank in the exercise of its power, subject to the limits and conditions
which will be examined_later. In various forms and with differing terminology this distinction is found
in the Jurisprudence of other_international administrative tribunals.

Para 43. The Tribunal recognizes that it is not possible to describe in abstract terms the line between
essential and non-essential elements any more than it is in abstract terms possible to discern the line
between what is reasonable and unreasonable, fair and unfair, equitable and inequitable. Each
distinction turns upon the circumstances of the particular case, and ultimately upon the possibility of
recourse to impartial determination. However, this difficulty has not prevented distinctions of this kind
playing a central role in the application of the law generally and the Tribunal sees no reason for
rejecting the relevance of such a distinction in the internal law of the Bank. Sometimes it will be the
principle itself of a condition of employment which possesses an essential and fundamental character,
while its implementation will possess a less fundamental and less essential character. In other cases,
one or another element in the legal status of a staff member will belong entirely — both principle and
implementation — to one or another of these categories. In some cases the distinction will rest upon a
quantitative criterion; in others, it will rest on qualitative considerations. Sometimes it is the inclusion
of a specific and well-defined undertaking in the letters of appointment and acceptance that may endow
such an undertaking with the quality of being essential.

33 WBAT, de Merode and others v. World Bank, 83 ILR 639 (1981), para 87. (Nevertheless, the
Applicants express regret that once the Bank decided to change the method, it did not adopt the United
Nations systems. According to them, this would have better achieved the objective of internal equity.
The Applicants maintain that if the Executive Directors did not choose this system it was only because
such a choice would have cost the Bank more. The choice of a particular method of tax reimbursement
may properly be determined by several factors: equity, ease of administration, cost, comprehensibility,
confidentiality. Thus, the cost of any particular system is one of several factors which the organization
may take into account.)
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