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"A lawyer, as a member of the

legal profession, is a representative of clients, an officer of the
legal system and a public citizen having special responsibility for

the quality ofjustice >~ -9

at 510-11 (MHistorically, a lawyer is an officer of the court, and is bound to work for the advancement of
justice while faithfully protecting the rightful interests of his clients. In performing his various duties,
however, it is essential that a lawyer work with a certain degree of privacy, free from unnecessary intrusion by
opposing parties and their counsel. Proper preparation of a clienfs case demands that he assemble information,
sift what he considers to be the relevant from the irrelevant facts, prepare his legal theories, and plan his
strategy without undue and needless interference. That is the historical and the necessary way in which
lawyers act within the framework of our system ofjurisprudence to promote justice and to protect their
clients' interests.H

O'Conor v. Johnson, 287 N.W.2d 400 (1979).
Id., at 404.
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1. (Federal Rule of Criminal Procedure)
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1 See Federal Judicial Center, Benchbookfor U.S. District Judges, 6th edition, 171-72 (2013).

5B (1) Information Subject to Disclosure.

(A) Defendant's Oral Statement. Upon a defendant's request, the government must disclose to the defendant the
substance of any relevant oral statement made by the defendant, before or after arrest, in response to
interrogation by a person the defendant knew was a government agent if the government intends to use the
statement at trial.

(B) Defendant's Written or Recorded Statement, Upon a defendant's request, the government must disclose to the
defendant, and make available for inspection, copying, or photographing, all of the following: (i) any relevant
written or recorded statement by the defendant if: « the statement is within the government's possession,
custody, or control; and- the attorney for the government knows—er through due diligence could know-that
the statement exists; (ii) the portion of any written record containing the substance of any relevant oral
statement made before or after arrest if the defendant made the statement in response to interrogation by a
person the defendant knew was a government agent; and (iii) the defendants recorded testimony before a
grand jury relating to the charged offense.

(C) Organizational Defendant, Upon a defendant's request, if the defendant is an organization, the government
must disclose to the defendant any statement described in Rule 16(a)(1)(A) and (B) ifthe government
contends that the person making the statement: (i) was legally able to bind the defendant regarding the subject
of the statement because of that person's position as the defendant's director, officer, employee, or agent; or (ii)
was personally involved in the alleged conduct constituting the offense and was legally able to bind the
defendant regarding that conduct because of that person” position as the defendant” director, officer,
employee, or agent.

(D) Defendants Prior Record. Upon a defendants request, the government must furnish the defendant with a
copy of the defendant's prior criminal record that is within the government's possession, custody, or control if
the attorney for the government knows~or through due diligence could know-that the record exists.

(E) Documents and Objects. Upon a defendant's request, the government must permit the defendant to inspect
and to copy or photograph books, papers, documents, data, photographs, tangible objects, buildings or places,
or copies or portions of any of these items, ifthe item is within the government's possession, custody, or
control and: (i) the item is material to preparing the defense; (ii) the government intends to use the item in its
case-in-chiefat trial; or (iii) the item was obtained from or belongs to the defendant.

(F) Reports of Examinations and Tests. Upon a defendant's request, the government must permit a defendant to
inspect and to copy or photograph the results or reports of any physical or mental examination and of any
scientific test or experiment if; (i) the item is within the govemmenfs possession, custody, or control; (ii) the
attorney for the government knows-or through due diligence could know-that the item exists; and (iii) the
item is material to preparing the defense or the government intends to use the item in its case-in-chiefat trial.

(G) Expert witnesses.-At the defendant's request, the government must give to the defendant a written summary
ofany testimony that the government intends to use under Rules 702, 703, or 705 ofthe Federal Rules of
Evidence during its case-in-chiefat trial. 1fthe government requests discovery under subdivision (b)(1)(C)(ii)
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and the defendant complies, the government must, at the defendant's request, give to the defendant a written
summary oftestimony that the government intends to use under Rules 702, 703, or 705 of the Federal Rules
of Evidence as evidence at trial on the issue of the defendant's mental condition. The summary provided under
this subparagraph must describe the witness's opinions, the bases and reasons for those opinions, and the
witness's qualifications.
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18 Laural Hooper, David Rauma, Marie Leary, Shelia Thorpe, A Summary of Responses to a National Survey of
Rule 16 of the Federal Rules of Criminal Procedure and Disclosure Practices in Criminal Cases, Federal
Judicial Center, 3-7, (2011).

19

Steven

Steven See The New York Times,

Justice After Senator Stevens, 2012.03.18, available at:
http://www.nytimes.com/2012/03/19/opinion/justice-after-senator-stevens.html

2<) Thompson 14
Thompson

Thompson See The Atlantics Prosecutors Shouldnt Be Hiding Evidence From

Defendants, 2013.05.13; The New York Times, Beyond the Brady Rule, 2013.05.18, available at:
http://www.theatlantic.com/national/archive/2013/05/prosecutors-shouldnt-be-hiding-evidence-from-defendan
ts/275754/  http://www.nytimes.com/2013/05/19/opinion/sunday/beyond-the-brady-rule.html
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° Ifinvestigations have not yet been designated as concluded on the file, defence counsel may be refused
inspection of the files or of individual parts of the files, as well as inspection of officially impounded pieces of
evidence, insofar as this may endanger the purpose of the investigation. If the prerequisites of the first
sentence have been fulfilled, and if the accused is in remand detention or if, in the case of provisional arrest,
this has been requested, information of relevance for the assessment of the lawfulness of such deprivation of
liberty shall be made available to defence counsel in suitable form; to this extent, as a rule, inspection of the
files shall be granted.

3l Where a person is arrested and detained at any stage of the criminal proceedings, Member States shall ensure
that documents related to the specific case in the possession ofthe competent authorities which are essential
to challenging effectively, in accordance with national law, the lawfulness of the arrest or detention, are made
available to arrested persons or to their lawyers.
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