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=
— Bl

KR AEAGHPZENELAERA MRS ? 1 20 Ha RIVES A ET) 2
% » ZEIYAMEEENE 21 40 2 SCFRMAEREL T IR AME AL 2 NEDE LAY SR
W > Horp A FE R A MRV BRI ARE ALY DRER R 20— VP 2R 24T (Convention
on the Elimination of All Forms of Discrimination against Women » DL [N CEDAW ) -
2007 FEALAERE N A4 R CEDAW fIIAT » YA 2011 43545 CEDAW Jifi{T
% TBE S R E R s A 0 2015 FAVENEAR ARE B REFES 728 SRR S
tH#% 5| CEDAW #ETEFHFENIE A o JRMM - IR QA 2 185 [REHEZRHLET -
HLRGERE ~ 5L H P ERE IRl 2 %4 MR T EC AR RGIE U SE —THR B
RUESEADATEIR T &R ARG EARALY ) AN EREEVE  ESH A ETIER
ST R —THRE - B I - EEIERE 0 R EHEA RGN R
BRI B IRFAE - AN EES TR E IR SCE THRENHEHNHEE ~ 21
CEDAW 55 {5 ~ SBIIRMUE » BIRE ARSI IREERF U Mt i Y B8
% EREIDAERE ZHE T LEHELE - 275 CEDAW iR {(HEAREE R LTES
FEAERRPITEEIR EEE - (E ORI BB E T DIgsTE IR -

B 728 SRR AR A DD MR E N T, FERNEETRE

Mo BRIFIDAE B - SRIBUIRE & H - BRVER - ERERRNEE " 13
5F CEDAW -~ % T BT ARV BLURGENS 7 15 2/ R AT B A4
PR R A {18 J T Y TR » B0 > BN BI A B G BB - sw B2
aT | BERRAKIIVEI YA ACTRE A AT ~ I A AR S B AR A
Bt ~ ALV RTEA P - EEHIDEREBEIIA ~ SR MIAFH (B0

HIEHEATEN A4 BIE AR S BRI e R E I A A B ER R * - Rk
EEER Y — B - FERE R DU A v assn - IR E AR BIA MRS
Z I BT 128 SRR LIRSS IR RO B CUE TIRE AN TH R E AR - T 21

==
==}
pIavy

oM EH (AL E BAREREMLE) EBRRHS  FEARES 0 TARA
BUSHEAIBIBE 4 ) 1 TR ~ AR g AL A E R A4 ) ERBE RS FRERHITHE
Bl 2 HF R 0 B RIEE R 0 43 A4FF 0 ' 839-909 (2014 S5 ) o HuE BT F R A4
BB MR AR FSF R A MR NIRRT RAMRERI N £ X
RSk 0 43 B4FF 0 B 771-838 (2014 ) -

22014 3k & o R %4 ] 2 49 (Convention on the Rights of Persons with Disabilities) ¥ 57, & 4%
#]-#5 (Convention on the Rights of the Child ) &% v A2 - M B 35 VA #3647 15 69 7 AMF
ZABEAL . AIE T HOAMEAHRBEGT X RAFE-Fodw -
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CEDAW DB B It AN R E (BN Lt 2 lsireEss ) fuiee - D
"2l ZHAEAGEAATEAN (judiciable) - FEAFOMEACK F5E > PRIETIR
AR ESETNEREEEE K - ERREENA R FIEIR AR AL @5
NN AIRERVAC R ? B BAM R LIS [ R 2 arith 7 58 H RIS
NEEE SR B E RS - Wi e BN A b2 2B e EREE AR * iR
o o BUERE DA S - ANBUASERIGO AR RN o] K filetE 2 252 » H IR EE R LAY
TERIIAR K2 BHES | S5 BIERES A ALY > HIE > RIDAZ BEIRE AE
N BEERnPLE S L EREREERRZ2% - R T ERENAEEIE AL Z
A EAEF SRR AR ARE AL R 25 - (Bt D RS AR
TEBYRLENE ? AR HE NG 2 R ZZ 52 2

HR  SRALNNBHERRN S B 728 SRS S | CEDAW ALY — ~ Fiffk
AT E PR R BIEREA R RE PR TRIL ©  FRERE LB R
TEMERIEEZME LRI ET | - — IR SEWBIRA LAY S - 7%
[ e 5 B A i R R B B [ P A AR i — B0y U 1) HL R 2 Bl AU BT A E
AWBERESBEIER EREEG 2R BTN AT B G 2 EREIEW R

PO ERCENEILZ AN AHBETEN CFLHEANFRALEEN 0 BERETER
MM E - RIFEFRIEEFRLEMHEIZIRT > THERN ) R EHAE A &4
ERRREE BTN REFE -

YOAMBEBAMETELRARTEFAEAN G ER > LRXA  BBARERNEE RN
BA—EERITRAAMAINIE > EEAHRESFF—H AL EHE 104> A 12-22
(2010 #£) -

> fplde 1995 fFeh R F 5 302 SR ARAEIL B BN AE R A K B AR 49 ([European] Convention
for the Protection of Human Rights and Fundamental Freedoms ) & B AME & A B | 4R A
#4 ([European] Convention for the Protection of Human Rights and Fundamental Freedoms) -~
2004 £ B F 5 587 SR AL 5] st HE A A 49 (Convention on the Rights of the Child )

¢ ARMBORRATAETY  BBEREETSH CEDAW F — il e & » MR fde £k
B ELMTFHZPFEH 2ELRFEET# CEDAW % = - A2 AZ » 27 B REIHER
A fs E SRRy T A W TRAMA S R RA SRR
AT E AR - BieA— kL -

TOAMKREEREAMRTFEEGOREEASRIRT 0 RS AFEEZ Rl

WM E L AN TFERINAREFPHRTLE > £REEHA 3TH 18> 8 31-78
(2008 %) -

S OmMAMATERE M THARMANRAR  REABASRESRARMAMARESEE X
#i¥% | CEDAW #6415 % =44 THlANHREZ FRBATHIE R » LB AN E S BRI
CEBERHIFLRMEECHAHZRIE ) c RERAINETES =M THAXIHOR
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PR - 2RI > T ESHE, BEAERIN TIEESE, o RENESKREARA 2%
NZEEG RfmE CF5 o B TEsST ) KRR ZR5 2 M AEEN R 2
GINENESRAVEE 2 mH > T 2R REVIRATERE - QO (Z8
TR - AR HIAES) WL ZHEA -2 - (HEE LSRRt 2 M
A —E—2 -

TORE — BT TEES - NGB R RE > R B B E 1 - B R AR AL
M BN EVERE > R A SRR R ¢ S AV o i bL R R
NEE ERAFREETE (universalism) BLUFFR T2 (particularism) ~ 27031k
F2% (multiculturalism ) BAZCVEE 22 5 10 o S ARERY S S 1 B &% B 22 B Y AT RE
Z€ o {EHIE EAVER RS —2e B T IRY ,  (reservation) ] - iIf HAE ALY RE
T RERESTT S EEREENZER > FIOEUN AR ABERIE 2 Z &0 FE I (national
margin of appreciation) - ié\?%i T UANELE B A LIRS - HIEE S
A AREEAR G PRI CEDAW 23 WO EHEMRR T LARE - AR A B 2
Ehes E{%W’E@ﬁ%ﬁh&?ﬁ%ﬁfﬁ BRI AYERENREE - — 7 T #E0
B AR ERYER RS 0 S AT T RE AT @73%{3%%%%%%LX&L‘XM‘%@@EK@‘%
AVEVDIHAI T S EMARSS B A E 2 NaRiVESE R - Al > BEEREEREA
fE > “HWANAREZE - BRITEELER > BEERE > EERAMNATE -

ARG TSR © (EMERI TS0 L - AT A B A e
G DTS IR ? PO TR A SR IR, « SRR
AEES ) (engagement) WISLECLAEIE A RAHERE - B DL S HTE A 4TI BT
S

B ZEMBATERIE e 0 e 5 BN,
BEEMEA N E =4 THANE
Feah A & B @ H AR

SRR A RIEP AR — AR A A BAME A KR ARIE  BEAMST 1K 2
| 2543 (2012 ) -

UV RIEAMLTRRARE —REROR S MR ELRB M SR E R ETF R AR
S A% > Blhe 5k T £ B4y LRl £ & (differentiated universalism)

" & ZiklAwA CEDAW #hEHRBE T - L RRBRGHER T RHISHRGBAZ P LR
FRFBEGUERL - HERZT > WA MmABIZE] Y BB A S HS T T AR
DR S

ERMAOBR L EHANLZECH I MBE | R
BZIERBATHIEE LB ANEGABGASRA S O

=
oSN
#
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i TFEEER] B NSATE] NRERARIIER

TSR R B EE AR E O 2 EE > i T B SRR AR
BRI PEAEAE > JREIRESR AREA e T (e BRI 208 | (B [fii% 7 - Harold Hongju Koh
KRB CHESEDE (transnational law ) HYZEFERRG: © (1) T#K (downloaded )
HUARE © KFEIPRE T EL - fEZNEIME 5 (2) RfF (uploaded) ZAf% T#iAVATE @
YN BUARFRANERR] T B8, REFE - N NER/RAENANEDE : (3) T¢T
{Ef5 ,  Chorizontally transplanted ) HY AT « FEERRY A AT S M By Fo A B 22 P BR &7 42
7120 EE ) REALVED) > —RRIEE T TR VRS DIBINABIRE DR 1R 4
IR R B P AR A 285 - T BRIV > RIS TS T, 1Y
OIS o B T L B TANE o AISCFERDIUEE D - KEEAGI BRI 28 -
MERELE T E NV EIFE ARE AL IR Z TIE R B R B EBCGEEE TE&EE - EEN
ARBE— 77 T FE 2R A N w2 e & B B B P v R B R B 3R ~ (i A 2 80 AFE NGB
FRApERE ¥ 535 it EET: Harold Hongju Koh YRS B AHERENAEG: » BOVEF E—F
5 i A ] [ 22 B2 S 2 2 TR AR S S RE T R P B R SRR AR

R TE R (B AREEERE ~ 1RSI - (TEEFTE=IAET) B EIPR A
DNHVEFRRA MR R FHTEIHAY RS HEE g RN EE - WiEE
B AFERYIE REARIPEHAL ~ (F R B ARSI AR » DLZ B =PI
REERE RS AATREES - W HAILETE HAY - M SRR
& ORI ARE AL Ry i AR ~ FEGOE FHHAERIERL - ERAVR EEET AR RES
o By RETTE H Y (BT AREAIRE LR R ER R LR ) > theETA
Rf AT AL B B SRS T8 H VRV RERSTE (B 1nABe i A ARE A YA E DU
FHEIAE) > AHEEIIRASCH AT AR - fEILATRIIEAYE - TR 2T
BOEAMAE R 2 BREAERAT 71 - AR EIPE AREAGRTRE (R Rl2EEBINAERE
Fp) RRBAYE M A ARE  FEREA st YA 5 - AR RN RSB & A KUY
HLUS AN E R - MUARAVHE BBt T 2 - fla > BEF5E 549 SRfE

12" Harold Hongju Koh, Why Transnational Law Matters, 24 PENN ST. INT'L. REV. 744, 745-
746(2006).

PR T AR TN REFRBFBIAERRNBE > BRRRE -

"% 8.4 NGO #4438 5 47 R a9k 0 » B b > B4Rk A28 4 R Sally Merry BT 48 3 64 2
#7 miBAZ 4L 6,45 NGO e ngrk L8 8y A & 0 WA Aoy 3b ey 7 -F % (see SALLY ENGLE
MERRY, HUMAN RIGHTS AND GENDER VIOLENCE: TRANSLATING INTERNATIONAL
LAW INTO LOCAL JUSTICE 50-55 69-71(2006)) > &6y 835 % § &kt -
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BECRIDEESRTAERMBIRS TANEE D » BFE 719 SRS LA A S
EMERERESAERASEEERBEEFME S (United Nations Declaration on the Rights of
Indigenous Peoples, 2007 ) 55— -—{REE AR R BHFE 5 TAHSRF(E BRAIE  ARA
#J (Indigenous and Tribal Peoples Convention, 1989 (No. 169) ) % -+ {RkZE—IEHHE
2B B 710 SRS IV S R A RBIBUAREFBIFE ALY T 0 ~ =10k
F TR ERE AN REON ALY B IR EES R E NHEZEE Z KE
e N 280 B HBIEERF 2 REESE - B EEERE AR KT EIE AL
LIFRiE 2 AFE - ROEEREUNE ERUFES -+ RIE RRFBIE AE R A EAVEE
7110 MRETEE 587 SRR EchE 5B RER ALV TR SR — TR LRI T 2 R 4R AR
FER] > SR ILRER Ry T L ARSI 2 — BB T 2 A -+ R Z Rl -

NI > P EZPEE VTR - (e Bl =(5 [H - R A &R H A S BRI ~
SRR ELEES o RV ARY H/ DhRE AT I IV & 2 BREAE AU =0 2E4E - BIIEZILL -
TREEMERE o | HEIPEEEIEAFE AL F A 5 R - M EEERT  BIERK
HEZ N EEME Z&wma o PR E S [H ARG TR « B P REEBH
LEHY - B SEEBR S R AR S | B R B NS 2 B M i T o BRI R SE B
1% 5, 5 FE 2% B PE S E sk A E A W INAY#E2, > Steven Breyer KUAE £ T 5 LB &
FEEIAG NSRS E > BN EREDRE AR Y, - BEERE
TEARN BRI N B PR > EBUATTLLHS H R » o] HIMNA BRI AR - EfERs g4,
8 Ry e —TEEEBI4N ¥ (American exceptionalism) "7 » & AAVE AR B RFLIK
= e SO B A R S B A B M A B F i = /ARE /A E Antonin Scalia © {4 2003
WS A = AR T [FHEON AREALIE FIFE N % (sodomy laws ) #EFEHY Lawrence
v. Texas, 539 U.S. 558 (2003) —ZF A2 HIN A EERE » FFZEE ARG EENE

B BRI A IR AR — AR AR LA 0 RR KK T A AR 0 BRI B AR
BB BEAME ARG TRhZANATHBE N EILR RS T EREE  KETHRTRZLR
BY PO AR B JR AR ARG K o AR - BN B IRAMESR S —Ta L ZHBIE - Mb
— -t EBULET > ' 239-241 (2004 F) -

OAEN S RERAMARE R B R R IR ZARRE L b w288 0 B 62-65 (2007 4) -

7 B b F 3509 B 2 335 0 3 % # Martha Minow, The Controversial Status of International
and Comparative Law in the United States, in COURTS AND COMPARATIVE LAW, (Mads
Andenas& Duncan Fairgrieve eds.,2015)

'8 STEVEN BREYER, THE COURT AND THE WORLD:AMERICAN LAW AND THE NEW
GLOBAL REALITIES (2015)

' Michael Ignatieff ed., AMERICAN EXCEPTIONALISM AND HUMAN RIGHTS (2005).
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#5 [FHANELE - 5IRANEBUES A AR IR 2555w (dicta) - 17 ELIESMNEPERRESR 0T
EEZ b AREEE > HEak -

Nk B S B 5E g PEIE A S AT 2 O B A (B A - i I R R B e e A
AR RSSNIEERRE > RENTZ RRIUENEZ MBI ZE S E - R
> EEE ISR BISA B NEEARRTE - s A REAE A S i fH] 8 —U% 2 Vicki
Jackson AT R 3 TR 3 » (EAFS%E » » Wi N B ABL A AP B A B B AR
RERE (postures) 77 /=48 » & B LA CREAT M tmEd [ -

P Fi4E (resistance) | H AEEE (engagement) | [E)fii (convergence )
Ffen & 7 B R I 14 L 2 T EE—EE
N A B | B PEABNEDEAR | AR MERVRE S e N B | NEI B AR B IR EIE %
VL AN | BEE R EE | ABEEE 2 RVR R | REAYESs - NEIEE
BUERVRA(R | ABVRERIR HMIEEEA—EL FERE E L B 5 — 2L

"PidE ) AR B 0 £ 2 (nationalist) ~ $EHE 22 K R 14 HY R T AE
& EH—EAVE M E A —BEEIZE AR (self-constituting) H H
it (self-expressive ) - fH[AAERAHFEE LEF (originalism) FYJ7 A @ SR EULE TSR
( majoritarianism ) » DAFEFRIMER 2 B R BIEAVR A ME S S - E2 e A C
ARG MZIEHEER H 3 H arih - X S ta — SN E AR - FlA AT
Fyr] LB & (consider) {(HARBESIH (refer to) SPMEHIBCEIFEZE » A A B0 Ryl v DAASH
PEHN (decoratively ) 5 [FHYMNEDZ: » £ AGE R T AR S [FMED AR S5 N BU AR A R0
EREE L B0 N B ASERY -

R e M ) R > RS EUARR P AURIGE — 20 - A—EIS5E
EHHIE B AEE > IREESE Z I RG T BIR AEARVE © A
IR B AL R SR UR SRR AREAR AL - BIa=F i Eone HRI YRR S 93
R E B ERER BRI VR B2 B O AR A — 20 - PR AZZEAIHET & CEDAW
FEWNHIANEANEAZFAMRE (constitutional hierarchy ) [NIE > MR A 855K [E
FYRIRE - SYRYAIRE DLBR R A RE AR et B ARER - ssey R RE AT B PR AR A I AL
ZH o BER R EIAREL o SCRFERR Ry B A REN AR AR > 1]
DR E AR R AR EEN: - SEAENAGERIEEN - HEFRARERZEZE
RTEHVHELR (backstop) - MIFREERTHYBIPRARFHYSORY - IR B PR B NEA R R AT
TR AR B R T O RERL -

2 VICKI JACKSON, CONSTITUTIONAL ENGAGEMENT IN A TRANSNATIONAL ERA (2010)
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AR PHEE B Z R R R R ERE AT 12 > "THAEER ) #HFE

BRI E B ML A R R B T BUMEHHEAVRERL - T2 58 A B 4 B R AR #if Y AE
B EER R o W DABH B AV AR A B BUAEAY B R (self-understanding )
LS B ER R (R A Al sE e — 2 - thrlsE @~ —20 HE AR AR EREREN
%/\% EEYE ~ AN E M £ (pragmatism) 504 IR £ 3 (consequentialism ) Y=

ARSI (inquiry) BP0~ KB A Rt Bl BRAV R A EI 5 -
Jackson Y & IHERE ST A WA E AR = - 585 (deliberative ) Eid[ig{%4 (relational ) FE= o
A AT R T nEFy  (permissive) HYRAZ » ERFERIGOEBS NN AR Ry e
{TELE R ERR I Al 2 FHNETR » swes HEUARBDERY RIS S BT BO5THE - SR
INARBE AP AHEAR - ARINERERN " e % MGESEITRELE—E TR
o B SRR T AR BEE ) (obligated to consider) FSELAIE > HLIFEELGHHY
ERAA TR - B EHEH AR SR s SO AV ER R - DR R E AR
BCHDRAY AR E & AT - MR EAS = T IURERE G R RE A 8 B 0 S B
2% (must consider international law ) ~ 574 A7 Z4MEE (may consider foreign
laws) - FLERIRIEAVGIT -

Jackson 5% B BIART A ZERPUIE BB RS - MIERZ P A B ARG TS 2R i
EUAEINE AR o el RiE BUA R R AN EAEL T IEEEET R | (legitimate
interpretive tool ) » AJ DUREHH FEHELM AHIRE AR TOHES ) (test) HEH C{HSAVEEE -
T T #EEE , (interlocutors) YA (R > EREAHIEAAS SRR i AERERE IR
FAESMEEBEHY E - E P RE R IEE W B 2 &A1 o MR b A EEERH D = EE
BB BATEAIIRGS MEIESR - RS CH R T e N E R S
FEEBEE) - BEUVEFENMEE (HiRiR AV EERCRA S - IRéSaY n] b e
PRREAR ) - DLUSES B R B s R Y vl EEde M CRE R B R TR s S (A Eels ) -

WIS BR FH 5 1 5 S 2 A T8 =2 e ] 7025 P R B ] PR B s A RE NGB (% > T

AR > MEREAZUEEZEER 2B AR > I ERUER
— B HIEE E R SR 1T SR ELIESKBIEAARY - W R B ENEEE

2Lt Jackson it FASEHAE XML T HE | (dialogical) B K 0 B AL > HAREE AR
Bl MRk T 2 FAEE A AT ey 35 > B KL R AL ATIR > HERZ - R TARF
A (engage) HAbikFEal ik RER > 2 RIAA B IR > B3R THEL ) JAR TR
# R, ° See JACKSON, supra note 20, at 71.
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(AR 2 B - 2RI - SRR B A B B A A R T ST RE Y BEARRE O
THEEARYE B T oME - AREZIEE T HUN ) FaR TR AYROR - 75 A

5 | FHBRR B AR I (i35 > FFal R - miRe (S HH RN VAR - i AEE
FYERER - F5E > IEAN Jackson FrfgH » PEREAEYAERERE « HAEE(yEELBIH
[EIRRE YA E R > BUESmEIIRAREE G R ABREN: - BERAVEEGIRIEE A Al Re
FRHY

HAEBEA VA EE—(ER AR o A BREARY R E A (E R PR R
HYESRE - BAF —E -+ —RAUE T B GRS EIER AR T/ASE " E
20 AZEGHRE  HAESILER IR R lnI R (5= JREN T ARG E
B, o Mok T ARBEST ) o & NEEEERAEXEE A TSR o DL
BANFEENVERRZREME i LR B R A N B - IR B AT ARAE Y B 2214 -
{RE T AT LA ~ 175 B A 7 A SR o Py B ) A B Y L s B R AR N By
BURZ > AU —— T 4 HE R o - TR R EN SR ERAEEEE B
At am AR B AN BRI AR A SURAHYEELE -

= HEEY: TEE] = EH) IRNEREE

25 Rk ERBFNEBAAGL R Y BB REEAEN - AT MEEERE
MEEZERMLKR G ZFak > AR E R AR TS L5 3RV RH i B
—eMEE EERE - MEFASRETEE T > BEaALEEE TRNESE ?
ErREA R > BUBEOREE ? FrA5 [SE RS IFR A — > ARt R ENERE
{2 o AEFNERS 1999 FEIEZ A HEFEBN I ERILTEE > DL T DURE - 2 - %
Bl ~ AR Eft % - EEAREDHEMRZ L ) ERIRZRIEENA - AR 402

2 BTG TERBEFHEENABREE SN (EEREANEBEN S
AR ) ~ HARFEERABZENERE (REBTHNE R RALIF A ERER EH
W B CEESRR) FRE -

P AT HAREZEARRE (RMEH) #%Ek - —F0HAERER RO EERLDA
IR ARBEFERBEELLRERRE ALBAFEY> RERRE - AXNR%RESL
FRIAHH L BARMIE TN AL LA E RS A

HOEAREA MR TR AR EEE ER R LE - AKEE S 1239~ 1408
1412~ 1415~ 1423 ~ 1426 k& ik - R H M EM A 2 BF 2 T SHARFFH 1
MR G

P AAAMO FRRAREEFH RN AL RERZFMELS A RAEEHZH
B RTHREEE S TTESE  BREASSRREEBMM > ARY R TG -
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HIRCORER > JUIRERRER TR, - 1999 FEETNIEEE TIRE - T
MEZFELAMEE EARMIFERELERIES - RIURER T e s "B,
i T aE ) SR TR DRSS HRIAET TR, B WsRAIME IR (R
Z5 IR ) HVEMFLUR T DLoias ~ 2 ~ 2 ~ MR At 28 SRR 2 D57 R PERg )
—f R iR AT E ERER R o [FRF R AR S B — KR - Y
B i T BEARREDUE ) R T ENEMZTE ) o BHGERT RO T ERCER ) 2K
T Romd B B ARG - B T EERREDUE ) AVERREB I B TS p e B ERERY R
EARJE >

TR BRIEEBERE IR LR - a0 TEENE, - SR
MEERAEES 5 T BB A ) R - I A RITEBe g 5L 2011 4
PRIMETEEZE ORI TERERE ) AV S At g T R - B
A e AlE 97 FEEEE 5 WNEE SRR BBk ) R T AR FTS 52
Z5R ~ Bl ~ B RIS E Z AR E T A - R UM E N2 ERE
MERLTE | P o DARE = b 99 SRS 7 OIS RE & s Tk (F Fs B FIFRIA SR 227 1R

® mkEG AT TRMEX P THEERRIIE )  BHEARE BHERTREL
RaEE T ein  MEREGTRIBW I BMEIRGGE B EL T ERATBEZTiE | -
12 A eoF 30 4 S B R % 0 Pldedik ) w2035 30 & e 8 3 m ) F & iR AR (JLARWL
W Sk - ATRGIME R B A RIS 28 0 B 4849 (1999 ) ) 5 ARRIK
RLEREBRERE(AKRRS FHEERAERFXMHEE A BESHEE S
' 78 (1999 %) ) -

T gkHmRL THLBAERALABTERE FTRLAERLLER D FRARMES
At bR A HAARS T ORI T L ARRE T HERA LA TWRZT
FEEMLENR » RCFEARBERY > FTHRBARESE — B+ 65 8% — %2/
FTEREAEZE, °

B OEBEHOEEER L TLBEBREHRAETRM T AAZILRITERTFE  BEAET
REIMBMZE  BATEREH TEREM,) 715 REH  S8CERABAE LA
AEBETRRMEFAZBREE  RAEFHR > ZOMk DITHEAIBRMNFRBE > FR
FAER R AE A FASRASEAGIEZARE > PR AT

Y BREERITEESSAMEREER T RLEEHRY FABEXZ T B R RIIE
ZHBARNE BHERTREL BAEE "HIKR ARAGRIR TETERX
GE HEES THERATBEZ TR, (PR T E2ETRIRIE | 5B4) o BIEERA
Mt TR TRk 0 ARG AR LSRR Bl Bk~ ERATA S > S
H—ERBEAGEZ 5k BEREAZIEBARNED S * PRI R HBE
Bib s Bk BIRATEAR S X L RA ik RABRHEKEAIMNA L hTHLLE 4
kARG o
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SRS 222 W ETREIE S TRAE 5y - TR AR 99 M REEE 7 JOM S RE frid s |
SRBHERI A KIS - AT 5 B AT SRR T I A R
B FRTRE - AR T B TR 135 1T FAES | AU R R R
TERERE « BB » i bR s A SR SO DL By 52 B (e B 2 g > (EAE M
(I A S S 2 A 2 NSNS (5 S BB I > A1
E R L R S B IR » AT AR - SR 5 Y
R EE AR TR B A ¢ IO, B A > BROVEESRIT A
B B L R 7 A 0 2

VA R AT IR MR » CASHTDARAEERERE S FTRER - (IR R
TS B T R R ) OGRS 2 TR TR B S TRAESUIE ) 13
ISPk - ST PV A A BB A REAGIN T - SR
(£ B 7

EEANBLEEREFFHIRN A48 CEDAW IR S H AR E MMERE - i
CEDAW 7t 1979 3T Z B KRR ZE4N A G - K CEDAW Z B oy —H MR
FLATTR A - S EFE 1989 FEAVEE 12 5% — A% M i BRIt 52 20 MR 4 A S 4T HY Or P 2 [E]
UK A 1992 FEHYEE 19 5F — A MR 2 R it 3 220 1 7 28 R BES R PE ATHY AR 5E ~ 2010 228
W —RMEERERE 9 —REERNVE SRR RV G - HEEEBRER
%o BEEEI G FY 1993 g MRS E S | (Declaration on the Elimination of

P omikAT  TAMEAKRG TERZES > SBREBAOE T e AN, (ET 1990 F
OA2BA%) F194F 1782 " ROHBEHRR— ik ~ 178 - @ HEF 6
Pk & (ZA#PfE T g,y BIERETARZIA) B2 H oK~ G EREH - i
ZERRLZHAEANR OB BRI AEHFBRAA ) 2FE > AR T ARBEBCEHEAE B
N G255 18 TE-—RERABEEZRE  AERERLLRRFREL T 0L
BRI ~ TR LA BN BI10EE3FE: TRA— L Eh b &
FIF R R E A W B3 FAET (35 0 A REEBUSHEA) B B 4 R &k 4 & AL HE
A B BN 256475 2 E - T RAMPBTRBAMZAE > BABENFERD )
AREHREZAG T ORI EFAALBE TERBREFATRZ T, 2&& > TLHER
T B AL AR FATAMZERREATRZ I 5TS -

VO EERAERAOENBEEE SSAEME RETHART THITAANRBAZIARE T
oz AR BF A £RERSRBATABRAMITSE  WIREXS —+ G0 E > AR
WEAGKRASALEFBZZART AR, - B REEE > BdEEF =+ %R
T A AN EFEARMEIA > SR AT RAFHI ARG R T EAL -
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Violence Against Women ) » 17,34 i8R/ DA BAEE (- ME RIS TAV R ELALT 2 EfERE
JIfEZE R MR B ILTEAY T ZEE /A%, (The Rome Statute of the International
Criminal Court) * o 75 —LEHA SO 8% | F PRV E A REANLY > fil40 2011 4588 -

2014 FAERY - R R FHTIHEE AL (Istanbul Convention) HY T [5G ¥4 fi 78 2014 B 52
2 BOMEEE /A% | (Council of Europe Convention on preventing and combating violence
against women and domestic violence ) -+ 1994 FEHIZT ~ 1995 A4y T HhEMTE - 14
S MR R4 | (Inter-American Convention on the Prevention, Punishment and
Eradication of Violence against Women » f§f# [A-VAW ) 2 o 153 B0/ \QYELRRINNE » 5
% RIERVT G BEH U R FIIIRERE - MR E A B IRSCE T RSB STHIVEE

WEHET TR HIREFRT - BRIREFREI KT L EHNEE - A B——5 5

AR B AT AT R MR 2 A M R HA O R 25 WA T -

Bt BT KABEUEERS A+ ORERMET M E B2 REFEE Bk
SCEDREZ TR IR 2 NI PRIER O A S A o JHRRTERIER > (e e 1
iy 2 BEPE ) - —REBAMERERE T ASZE WRIL - HES AR ?
A Rt VB E P ? 1 1999 SEHYHNEREIEBRE S - 1% T w2, ok T B
FIMERITIIAL » B R —EMERIE S EE - RS & AN B LSRR > - S8R
et TPECPE ) RS A PEFEA LSRR B A A ESEE - 5
BN R NIRRT - 281 - SE E - HREE R EAIESE
RRELFIZ N ZERE  IEEA TR BN LA EEEER B L AN

AR IRGE 4 R4 B 4955 0 http:/www.un.org/womenwatch/daw/vaw/v-work-ga.htm ( 5 4% #|
®H 20155411 A228)

BB E PR B A 12 R R R AGER A R R B i B R R KB R
LR - BB MG EZER RN EHER PR > TRAKN G I3 K 69 N E LS - The
Statute of the International Criminal Tribunal for the former Yugoslavia (ICTY, 1993) 1< » #£ &,
F1 18 R A1 H — B4 T ARRF A IR T DA R E R AGE ~ BERN ~ FERIRB LR » kRS
#2001 38 2 58 R R E R AR R 0 I FE S ¢, &M 3k o The International Criminal
Tribunal for Rwanda (ICTR, 1994) 432 € 3 A% s R AME AL IR > £74 1998 a2 Hbik
RRAEF IR o Ak > 2002 69 5 BN RIZ A Gtk B ST A R AR RE 0 98 IR ~ MEIEE - TR
BEM - RAEE -~ AR R BN R R L ERAMGILE -

P ORT LABENERZI LR EhENERT T RHEREIRTALRE N SR

" B T B4, o AR LR o

PORERMEFTFHBRBEEFAARA LR LM o B CHR#F L — B AR L) b ¥F
RB% 2 RERHEESZM > A 176 (2013 ) - &I HRA FHATH 99% & F M
RATE e £3H40 % > 2014 £ B2 > 8 17 (2014 %) -
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Za[#EAME (sexually available) - [fiiE NI T 2 AMYREEM: (subordination) *°
It MEREAREEAAVESE TR » EE2 ARG MEAVIUTE - BUEMERIA FERYERE -
W HEEE R EAER - BEEZEEAMENES - A EE & E BT a2 R ENE
" MEZEEAMERDEIEIRE - AR LR BT A REHE - 5U2H MR
A o Ay A EUELZE B B - R R R T — MR - BT CEDAW
ZEGWE I —RMEERER R > RN ERE S " ENMENERETT , (gender-
based violence ) > HARRLELBIHLE 2R AR ~ SR BN B B NS R Y -
TA-VAW tf5H - g MEEE AEBEAEH - AMEENEID - ERENEL
SRR S MR B R ST  - GHIEE AT - iRy BN
TIRAGRHYRE » HGZ AN MERIRRTT » R S B B R & - 1 B
ML S BN EE MR R AV SRR DRI EL T i 2O MR 5 e R 3 ARERYIRAE - (RIS
AR >

AR B EIS A R M B E BRI PF R - 2 B R s A ARy 35 - SR
B MR R B B B R I ARV S 2 IR > Tl Dfe ) T — 2, 1Y
Gham o PEM AR EZENERFHRRE G TR A PFERRZH R 25~
RACMEE L EPERIRE - (22 - SRR > A HE S THYZEE ? CEDAW
ZEEHN—RMER - IA-VAW SRR T 5858, AV > JREMEM TR FEARE

© aMHRHE S EREL > Rkt £ K095 R% 0 B 238 § 207-233 (2013 )
Fue St oI A B EA KR ERELN AR EIGRE BRI EER P ayEEE
FEAEH R ET 0 808 0 B 155-206 (2010 ) -
37 “The definition of discrimination includes gender-based violence, that is, violence that is directed
against a woman because she is a woman or that affects women disproportionately. It includes acts
that inflict physical, mental or sexual harm or suffering, threats of such acts, coercion and other
deprivations of liberty. Gender-based violence may breach specific provisions of the Convention,
regardless of whether those provisions expressly mention violence.” st ¥t AR 69 & h 2 T & »
TABERN THRERLMES  ZAE -
¥ “violence against women constitutes a violation of their human rights and fundamental freedoms,
and impairs or nullifies the observance, enjoyment and exercise of such rights and freedoms---
violence against women is an offense against human dignity and a manifestation of the historically
unequal power relations between women and men”
%" “violence against women”is understood as a violation of human rights and a form of discrimination
against women and shall mean all acts of gender-based violence that result in, or are likely to result
in, physical, sexual, psychological or economic harm or suffering to women, including threats of

such acts, coercion or arbitrary deprivation of liberty, whether occurring in public or in private life”
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& AR Ry R R — 8y B ATERRTT AR R - AN S BIE TR
JE o N 0 FHTIHER ALY RIPE R SR R AV A AT HiED - CEDAW Z B g R IMTERE
=TI T A RE T3t G B N A R SR R AR AY SR IE © Karn Tayag Vertido v. Philippines

( CEDAW/C/46/D/18/2008 ) ~ V.P.P. v. Bulgaria ( CEDAW/C/53/D/31/2011) DLz R.PB.
v. The Philippines (CEDAW/C/57/D/34/2011) - BN A K& 7% 5 8 &5 4F MC v. Bulgaria

(Eur. Ct. HR., 39272/98 (2003) ) Sz EENIRREFAE R, » B2ERIENEE
Jz (the International Criminal Tribunal for Rwanda, ICTR ) HY Prosecutor v. Akayesu ( case
no. ICTR-94-4-T, Judgment 2 September 1998 ) —Z& DL K% i 5d fr i1 BRI P ZE 7L E (the
International Criminal Tribunal for the former Yugoslavia ) [\ Prosecutor v. Anto Furundzija
(case no. IT-95-17/1-T, judgment of 10 December 1998) ~ Prosecutor v. Kunarac, Kovac and
Vukovic (case no. 1T-96-23-T & 1T-96-23/a-T, Judgment 22 February 2001 ) SEZEHHA
7 A SO iR R B A E S -

EEHR R ERNEE AR R > SRNVEGREERE  MILERE
% T DL Vanessa E. Munro Fii2 H Y e fd 5 5 A 0 R S A B g« T DUB A Ry ALt
(consent-based ) Fll " DA5&H B3R | (coercion-based ) ' o DU FH B IZ (Y56 AL
T AT ARAERIIZ G BRENER » AR ERE N BRI ZEE © a0
EZ BRI FENGRET > LEEEASSH BMENE LB ? R E A EER
BEFRG RS T SEBRIE T ERNRZE » I B ERERH ? EOcE I
AR A TR S RS, (consent-plus ) 5 » HEh/EHE oS B ARV RS -
Tt > SR e AR SR ARV ER R o DATRIE RO EY IR B AR - IR Ry DU RE 2
R RE AL ~ BIREEAL » TP RCEE AN BLhNE AR S Ao s il S
It RIFE BRI EM  RIBE S A EHIVIERAHE » DIsaSIE B2 LR -
EEFEERNZ » EfEEE AN RN TREES AR AT AN EN » #HEEaY 8RR EHY)
VAR  SUE RS A RPURERE R E Y o RS Rt AR ES A - AILE
RFTR G BT RE A ERA R AVIRTE -

HTIEEE AL ~ BONAEZ BT - Bl BIFE S AR HIR LUK, CEDAW Z& 5 &1
R 2 T DB RERE AV o FETHEEALE =T NREE AYBEIER TR

* Vanessa E. Munro, From Consent to Coercion: Evaluating International and Domestic

Frameworks for the Criminalization of Rape, in Rethinking Rape Law: International And
Comparative Perspectives 17, 17-29 (Clare McGlynn & Vanessa E. Munro eds., 2010).

' Vanessa E. Munro [& 4 coercion-based ¥ force-based ° 1% % 5% B 1545 M 32 M 04 36 40 & 244
Bp & forced-based °
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#€[EE , (non-consensual ) HYPETT K ASEAL - IMEE IR ERE F SRR 2 T
FHEAS FEEGHENARBEE Y MEAYE RG2S J7#FE (explanatory
report) §1 AR WHEITHAHFERE (intentional ) BT Ry - EHEEIH#RE
AT Z BINVARE @ (B ERIERMEATHUIE (physical resistance ) 172 » ¥t
o 2 FILOAHEREL " BU RS ,  (context-sensitive ) HYFHH o 3 R 125 17 S FF UM
NIEERE MC v. Bulgaria W 2f# - MC v. Bulgaria W8 & » — B DU H A K H#
PeRSE R 22 £ F SRAR W il — e R B B Y S M R 5 3R » AR E R R ETHE 5K Bl
HIEEHE - AiERGRER - IR PRIDH e HDEARLE [FIE SR F T 0L - ARZERLER I K
G R A DA S B FRE - BON AREEREE M E FREEZIRIE - MissE /e AR
BHIVE > AR Z B R iR Ry PR (o IV BR MY = ST SE TR Y DR - ERFEEF
W BIOMN ARE e sl 2 SR 22 09[R B AR e Ry 1Tk > HORFR A S BRAUE B A ey
TR 2R AR AR R N EH A g R & s (A 2R s B e e T R A 2=
MARBREERETAIT Ry - ZEON AREEBERY A 2 E Firg M KNS ABEAE Prosecutor
v. Anto Furundzija ¥ RGN ERET T B EEBEE = A 2@l ~ s EE I
% A | (sexual penetration ... by coercion or force or threat of force against the victim or a
third person ) “NEEM A EIRASAVAERE » [N Fy Prosecutor v. Kunarac, Kovac and Vukovic —
FOEFR  wmR et E AJEEIEHFAEEE (not truly voluntary or consensual ) Hy4: >
R EEHER EFRTHE - NUNAREARTREEEAFE -

CEDAW Z & & th BREGE RS AYILE; - I H A8 % DA AIPUTETE
Roat BRIV > SR R PR R BB LR EI SR AV IR © £ Karn Tayag Vertido v. the
Philippines Ft—HERZE T » HEFMEgS a8 - MIFREAGG E AR S HE

“2 1 Parties shall take the necessary legislative or other measures to ensure that the following

intentional conducts are criminalised:
a engaging in non-consensual vaginal, anal or oral penetration of a sexual nature of the body of
another person with any bodily part or object;
b engaging in other non-consensual acts of a sexual nature with a person;
¢ causing another person to engage in non-consensual acts of a sexual nature with a third
person.
2 Consent must be given voluntarily as the result of the person’s free will assessed in the context
of the surrounding circumstances.
3 Parties shall take the necessary legislative or other measures to ensure that the provisions of
paragraph 1 also apply to acts committed against former or current spouses or partners as

recognised by internal law.
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HEIALGHGE > NI ERGRSR © - CEDAW & B &w8aE s Bl AN /5 2R 1ok e
ZIRR EN G Py 16T > 9RE A B 22 N8 A R HiiE RN AT Bl E 5 e
BHIVEST By » W ESKZBUERESONE » HEMREL T REREE ; (lack of consent) /%
> MHERFTA R 220K AR S BGE 1 I HUR BRI RLE - IS RoEB A N S
& > RPB. v. The Philippines —Z£ R K¢ B U0+ T Upk M & v 5% - JERE A
J<F CEDAW Z B 1VHETAE » (MBI 2k BB ZINR IS - S8E e &
—{ETTRERVEE A  WERAESEFE - CEDAW ZE gk T ZKREHEE EERE
FRR RIS » FEREK % BN A BB R BRI F S A ~ MR BB ZIMR EN S - VPP
v. Bulgaria Rllig FH— (1 BB R BT B MR A Tk 2 AR AT HREREE » IR0 e
B (5 ) iR B AR B AR A B ZESE ( “sexual molestation of a minor” ) > ZFE G ERIIF
s ARBE B URDE A R HIFO LLEESE (a “serious” offence) & ST ARBFMERIVAL
=% HREZHEERE (Rl EiEFAMBESH) FEMBEEHRHBRE
PGS > WoRaNZOKEZ B % R L R R B R R AR R I -

I A (B8 PR B e g ARV R R E Ry o F i AZ B - I LR 158 a5 E G R B
PERIA S FE IR AR TR E B LAY ZME o (BRI ARE AT A BREGR I HUSHY
AN [E] G T A B R A M A R Bl [ 2 22 B S TR =B VA 2 Y Prosecutor v. Akayesu —
o FEZ AT AR R R R AR AEEE N A AN - BAMEAENAEEE

( physical invasion of a sex nature, committed on a person under circumstances which are
coercive )  FRHI/ITE—TEREMNIEER - AREMYEMENRIERSBEA BEHA
SEHIEFAE - MR EAERARENERID - B2 EEEEN SRR SRS
B ~ BB EMITT Ry (BPIAIFEA ) ARBEMMERY E 55 - MR EH AR AR —
B0 Akayesu HIFERE > Kunarac T HRACERROVEUS - B ALE G dkayesu B
Kunarac Wi & 1) Bl 1 > I A 1E Sylvestre Gacumbitsi v. The Prosecutor ( Case No. ICTR-
2001-64-A, Appeals Chamber 7 July 2006 ) —2& » ;L[ EESRER ] Kunarac W)= FEEA: »
BERHRGFEEAH " FEAREETHERNEEZ8AEH ) (the existence of
coercive circumstances under which meaningful consent is impossible ) #CEGHH o 5@ iH UK
A7 F7 & 40 Catharine A. MacKinnon 575 » #EFR Akayesu & Ba IR 8 K2 N\ B AL TERY B PR
FUAZEME - HBIH TR T 2 T R AR S B AR B H O R Y e TR

POogAEENR  FEERGERYAHAGET KRBT EALA RE - RAFIKIRE
BEFRAIB 09 LA
*  Catharine A. MacKinnon, Defining Rape Internationally: A Comment on Akayesu (2006), in Are

Women Human ? :And Other International Dialogues 237, 237-246 (2007).
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Kunarac 2 pa H R EIZE T EYIERTT > (HEFTIRHAYRRE 8 HEUN AR A E iR
FOSPARRE T HYGEREFATER A -

41 LT > BV A HE AR B B A SR SR R T MRS B
ARG » (B A RAREE - EEEE ENEE  SERATEOEE -
45 CEDAW Hi{T 205 T ESH , PR THEMST | 6T thik B CEDAW
5 B NIRRT — B 05 » IR & A AR T A e S B ok L e A -
(HARS T ESIE , R TERBSE | o LS B R Ak R
S ST S T A B3 E U b A1 2 0 £ 5 2 L 5 (R -
(Bt Bk E AT H 201 1 EARRAS it EE T & A 4 AN R » AR A
B )RR TRAREE ) DHEREETE ) IRk S RIS - B
FE BB SR B GRS T > (L & R L MBS © TR By
BIEHTAOE - BERMERIEARIEEY) - tabs R - R E A 5 B 2 R
YT > TR R P B ARG B b -

M0 - BiaEH - LREERNERHSE

PR S s v FH DA SE 55 0 {n T Y [ R L e Sl A PRV i R 1 B SR it A
YRR - AREA ERF CEDAW 2 8 & By R R B R 4 17 R M — EL RSP HERRL -
Efa e f - AlfLEE T BB I AR A A RV ERRE ¢ el LR R MR A RERR

i 0] A [ 1 S BEEAS  B AR ? AR MR P EE S R EE - B8R EGAE
Y= S > 10 HALE R T SCHERYBRIE > A > A R T AR T R BE PR 1
BIBARE B ERRE T - a2 h P ENEEENR REE B ERRIEE ? 2L
Flez B =R A EG > marlErFEEEREZ ?

R eR 728 SRR R ER LE AR - K EFTREAEASERYIR T ER S - HiE
(frame) fy " PERISPEFESE A EGTHIL ) HYEERZEME - Worplbl T HaE, " iE
A AR - fRREEE B (€8RS CEDAW 25— » IRFRIEZ " it gB B
FAENEDRERRE G | igsHELE > AT RERAL "1 & JefT  JREEIETR | 1USR
B3R 0 DL THE ) B SRIER E R MRS EE - Bt R R g ESR Y

Bk LA G AR 8 5214 223 (mirror theory) Z33EAS AR LA G E M~ FHE R T
e AR THEHRAS  Bh &9 85) %% - ke $/ % K Lawrence M.
Friedman Bp &%, k&% 2 — o #30NkEma a M4 09452384693k F] » A Brian Tamanaha,
A General Jurisprudence Of Law And Society (2001).
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fa > MEEEFRRAGERERET - G RAOEE ERRE R H R EEH SRR
SR G R BRI SUAS > ERHE SIS AR A E TS R L eS8
A RERE AN S A B BN A BN AU AR L - FRELAREE ZAFEEREN
PREC TP ) AR - fRIE CEDAW 55— ~ TifRATBLE » R R FERHUE i & 155
FEPRIE R w2y DB AED )~ OFBR T AR MR O B RS B B A E A
FrEfRIfRRE - BR—UJEAMEL, -

ARSI R - PR BRI S ARE ALYV ERRRE ] - IRE S EREL TR 5
M EFRMERFER AN S E G ES > BURESEESE " HidE ) #2HY
23t o LL CEDAW HYOREFTI Rl - CEDAW (845 )RS5 —BHMUE REE A 1SR
AKJINE Y - CEDAW ZATA B A AL AR IR R 2 AL * - i CEDAW Z
SEHRME > B RS TR LR B2 PLREFENS 1/ RE
RE 2 B (EYE AKIBIE I SRR Y i CEDAW Z B &t A L (R ET
Fonfrnlkall -

BB B BT E] (o A S S B (R R A 7 S EE © H R
BB > BT DL T EEEZE ) AR R A BB H M T RERYSUERIE
2?7 HRZ T b E R T ERBAGAE 3R - TR — S FAVEE) - £t
(L E AL T LAV - AEfEBUBTE: ~ BRI &l —E & A 5
YRR o oM FE|EUETTESE Susan M. Okin A 1994 4547 Boston Review 2832 T %50
EFEEEHEZHEEERAEEEE ? | (Is Multiculturalism Bad for Women? ) — AT
A AL ¥ o BESR Okin AR » MAVERRI N4 A AV E ZE (no easy answer)
it B 58 5 R 26 0 3 b £ A FiRAe SRR MRV B AT MAYEE - &)
P2 ¥ > {H Okin AT R R B E S T b F BB ESE R > W35

% R, Jennifer Riddle, Making CEDAW Universal: A Critique of CEDAW's Reservation Regime Under
Article 28 and the Effectiveness of the Reporting Process, 34 George Wash Law Rev 605, 605-638
(2002).

Bk (Bahrain) ~ 7 /wiz (Bangladesh) ~ 3 & (Egypt) ~ 45 % (Iraq) ~ & &4 (Kuwait) ~ #] tb
# (Libyan Arab Jamahiriya) ~ % f ¥ & (Maldives) ~ 4&#] @& (Syrian Arab Republic) ~ ;& f
(Morocco) ~ # B HuFT3244 (Saudi Arabia) ~ 744854 K 2B (United Arab Emirates) % B °

B o xmmEEs ok Es L ST o R Joshua Cohen, Matthew Howard & Martha C. Nussbaum

eds., Is Multiculturalism Bad for Women? (1999) -

Susan M. Okin, Multiculturalism and Feminism: No simple Questions, No Simple Answers, in

Minorities Within Minorities: Equality, Rights and Diversity 67, 67-89 (Avigail 1. Eisenberg & Jeff

Spinner-Halev eds.).

49

76



£ RO AMAR TR B 1R 5 B P MR A N80 T B

PE 5 SALAEER IR S I S LB 8 R M A Y CREZREAE A MERIER ) - i B
Kymlicka 35 S ALEFAGHY EVAEL B IREE A EE R BT ERFENE R B E H > TR
R A A (1 MR B AR VAR (no sex discrimination test) » {H FBERMERI B AR/ V&AL
A PR Gl iis ey B Bl - A M R R A R AL BRIy

Okin (YEEAM BRI Z t b ERALMER _FHIL > WHR AL EE
JEZ BN Z T B 5% - FEAF =3 T LU T > Kymlicka RIRE &2 o X L £ &
ZERNLTMETE - BRI IE AT/ 5 E/ EE T Fim (the incompatibility/
choice/universalist approach) » AT 25 70 30 b T F B M T 58 2 [ B o 8
S o R BAHAMIE 2T UL R Z B M E EBAGAVEUE - L2 TS (the
compatible approach) ' - FHEZHAEERE S - AT S0 B2 T Y EE S B F R BT L
MEEZHEE B RWIENAE ST > A ST R o MHE ZE R H R B BER
HUAE £ $61YE % — 80 Uma Narayan FYEE2KER » SUBHYELFERE G (the package picture
of cultures ) * — » AIAHZ R B LR BRI EY) - BRE) ~ 270 ~ ATk B -
Rt - AEER M E A ARRETIRA (G - B T IZA S BEEH A SR ACHE
HEWAHE - RERBEAREmE - WM AEE  SUeREZ — SRR
TR BT, > -

R G SCA] o R R U © v MESC(ESR (the minimizing culture approach )

% Susan M. Okin, Is Multiculturalism Bad for Women? 21-22 (1999).

VRGNS AN ERB LN ELKMGO TR R EER T ERMHEREEL, A
"REAMER ) A TBIEAH P/ TSR BRI A W E S (Chao-ju Chen,
The Difference that Differences Make: Asian Feminism and the Politics of Difference, 13 Asian J
Women Stud 7,7 (2007)) o f£ 3 PifE A b4 » 48 > 73 & %% Oonagh Reitman, Multiculturalism
and Feminism: Incompatibility, Compatibility, or Synonymity?, 5(2) Ethnicities 216,216-247
(2005); Karen Knop, Ralf Michaels & Annelise Riles, From Multiculturalism to Technique:
Feminism, Culture, and the Conflict of Laws Style, 64 Stan. L. Rev. 589, 589 (2012); Sarah Song,
Majority Norms, Multiculturalism, and Gender Equality, 99 Am. Pol. Sci. Rev. 473, 473 (2005).

? Uma Narayan 8.2 > 3 % M5 AL £ Redskik e e — ey T EXER, b o
BRALT R AGKGE —EELR >R ER > SaBLF L HEQ RN TR
H—Bey s ey~ RAREY > AR T HBE LIRS EE SN - wbing > XL 5
#oowhiBAE R g TIEEMAEAR S, (selective labeling) #9 7 X R Tk » M AT KA L
Bb - eE BT REZ TR - £ H&F L6 o) FH B P #EdE - Uma Narayan,
Undoing the "Package Picture"” of Cultures, 25(4) Feminisms at a Millennium 1083,1083-1086
(2000).

3 Leti Volpp, Feminism Versus Multiculturalism. 101 Columbia Law Rev 1181, 1217 (2001).
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FIEEAL S EEw (the transforming culture approach) o fi/ MBS BEmEE R A ZHL AR
AT > SRS R R SRR SE R R A A DA B R E AV AT RE B
A EETI L~ BUREEIMES B LR « B4 - Anne Phillips $Ea0 5 - B2 - ¥
A PRE] T AIEVIT Ry > (HIE R BRI E AT By > B E5R—1E " ASUEZ T
XAbEF ; (multiculturalism without culture ) » & AR B {TEIAY 48 - IEHE b
FARIFTE E VISR A o thSCERIRE T ECETR o Ec4s T BFRS , BRI T UEEEN
FIREEFME AGIREFIFIFE K > DUEERES > - Ratna Kapur HIl5838 0B 2 T R AR
B FIRAFEE LR EREIMIEE RIS T » A E RIS R S EF IR > -
Madhavi Sunder t7,50 % » JARFEAI FREZIEE LT - BRIFRIE bRy & E H U
SRS LB RB A e R > -

B LS BEm[ER PR EC LAY AE £ 26 (anti-essentialism ) #EG - (AR ME
AL ARBEULHI AT - HEE SRS AV A 28 - FRER (Fial2HErE
WERH ST ) SUABHYEIE - 2R 72 R B P AT EERE - Leti Volpp 585 » K&t b E
B FFMLLET SR DEEE R B EHSU B EE - B E SR
A VR R ER USRS 7 - Volpp 8 &L M i (B S B i Vs 2 « HEBEEA
LB ARI L« NI F R T A RAEPIRS R~ MArss (bR -~ B
FIRER ) ERLAHZENE A S B R R R B SIS R ek - TR Sk |

(cultural defense) - {HATFEZLL " FEREIES LT - SLREAFEFEEMEEZHET
HOoKF » BANEER G R ETIMVEBIER ST 2N ES | B > mEEdl
IR T HEE RIS R A FR R E S S EAIRETT - s8AR TR BT H
A2 Ah o RIEEERE | o Volpp @K » WARRE R SUbi AR FACHER) ~ MEREZEE

> Anne Phillips, Multiculturalism without Culture (2009).

> Ratna Kapur, Postcolonial Erotic Disruptions: Legal Narratives of Culture, Sex, and Nation in

India. 10 Colum. J. Gender & L. 333,333 (2001).

Madhavi Sunder, Intellectual Property and Identity Politics: Playing With Fire, 4 J. Gender Race &

Just. 69, 69-98(2000).

°7 Leti Volpp, (Mis)Identifying Culture: Asian Women and the ‘Cultural Defense’, 17 Harvard
Women’s Law Journal 57, 57-101(1994); Talking ‘Culture’: Gender, Race, Nation, and the Politics
of Multiculturalism, 96 Columbia Law Review 1573, 1573-1617(1996); Blaming Culture for
Bad Behavior, 12 Yale J.L. & Human. 89, 89-116(2000); Feminism Versus Multiculturalism, 101
Columbia Law Review 1181, 1181-1218(2001).

> People v. Chen, No. 87-7774 (N.Y. Sup. Ct. Dec. 2, 1988).

" People v. Wu, 286 Cal. Rptr. 868 (Ct. App. 1991).
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LMESAENZEE > ITER SR R IEZ A EE L EERE EE SR E G -
BihsR RyiE 2 2 E R F RN ARE ~ B SULFE R MR B E RS R B - BT By
FRIEFA AL (blaming culture for bad behaviors)) » HFHEE | LM E R AT EZ B/ DECC
{ERIREF] > T2 e AL E AR B 20 - (AL > Volpp 585 > FELIIREEERY 7 =2k HE
fiE S0 L F5E - LUK B (anti-subordination) %5 H Y o A DASRHS M FR H SO (B F IR @ -
Maneesha Deckha HI| £ Volpp Firie i 2 B g IF AR R E TRV E 28 - v #2089 b
sRNVEARSRIEMERIZIRENS « SR RIBEIBEAE S 2B ER AN E 1 -

br T REBIRAIZ I - B EME LS eV EUR - 2BKE B S LBV I HY
i - L2 &R TR M E T AYEUEK - Sarah Song F 58 DU/ DEUEREAYELATE Btk
Lo PRE—FE T B ERERAYZS4Y , (right respecting accommodation) - $5BIEIEFA
E AR (present discrimination) ~ FESERIEFE (historical injustice ) F1[E 22 1Y AL
All17 (state establishment of culture) B *? - Chuma Himonga /A B EA{a]4E AE EAE LS
THAEBENRE » A EREE LIRSS T LEE ~ B4 ~ SUbARIREZCMERIRER] -
EVELURRZ M ARE R BT ~ TR S TREENISUEEREE © - Susan Williams Hij
SREAEE ] (empower ) 22 ABYEEEN: > TR =AESEEEMENR EHGIAREF - &5 (F
KA HRF L TeARM: » BOULEFRE AR ) ~ Bl (SRR ZERIRE S
(EZ Al DI H R R kB S g diny A %)~ BIEEEERAYY (DUSEE & Havm
754725 ) * o Sally Engle Merry Bl7&3H 0L T A 4+({LEEE | (vernacularization) FYEFE >
= BRI S EIES R ERERAZNWGS © - AR EREENEAETF -
140 - Ayelet Shachar $2 5% — I FS £ 2 20V 25 TTHUK » Stk 2 8 Ry 2 [FEH (joint-
governance ) ¢, | #E{LAYZS4Y ; (transformative accommodation ) 7 271 3L HERE S,
KBS BEE & ERE - BE B/ DB B B a2 b H UL EE - 5o
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FE 122 B 52 A (e i oM F 258 (E ©° - Catharine A. MacKinnon 7 H—FfREEH 12T

R » FoR— I m A B B A G TR th B O USSR ER A LA 2 2 B e

—HB o ZME AT DS A AR > JRBITTDUEERRIRE (optout) ¥HEEZE - BEEEA
(optin) Hii% 7 -

BERBZ T EIEEA LIRS IO TR BEH UERIAR X &£
(essentialism ) MVE(LE L > WEEEGRIL T /AR TJT 15 (legal Orientalism ) R ¥f5E
HIRIERELNE JIRE (% - PTAE A m i bhl il & W EE » (B MBS B B T KB SAERY
KEAL ~ BRI EERI G A e R RE BN - fB/MESUERAE > RERT S
(¥R TR BN E R » NILEER(L T ERAVKREE - B bR S K EE
HYSFfr o SEEARSRELE ST C - RDSUER S - HW ARSI - &R
{EHYAT ¥ » BRI ESE SIS BN 55Es » EaEEENESR ST sUE ~ DUk
§9E AL Y5585 - IE4T Vrinda Narain ££ 855 DA AIE LS I EI FE B AR 20 M
HYSE S AT - S S SEU R B8 B A L S IIRE AR ARGE V45 5 AIRE s LT &
T TR =CREESE A T M =0 ARE 2Rl RIBRRME N R B R Y
Gk > {H[ERH AR R A s A L DU AN e © o (L > FMR LR
R R S Y 25 T S LB S A B A I PR = ] e S B L R R AR R A 2
Ak R R A 20 SR B S R A Y P R AR AT FT AR S AT B R BT E R £ -

(e LS bam Ay - MR BIE B ESHIR G - BN S EEE e M
8 o N - CEDAW ZE & & i (7] A LIRS AV L5 B 5 8 (B 4 B B AV Rl %
BN A S E L HAE R T2 B S gE JT B E B - CEDAW Z B & ¥ DR
B ER A 2B RS A A HET @ 0 [E A 1990 FEMETIUsE—fetEZ R - ¢t
T FEEMFETEESFH MM E1E (female circumcision > X f% Female genital
mutilation = female genital cutting) DU HAMAEFEE G » BB MBEE 7 LM Z
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EERE > W HA UL ~ EEE R BRI 4ERT % B (R AL - (H[RIRF B g 2ok B
MHRAERG 2O N TS LB R E > BORBUF B AFREEE BB » S
SHA ~ 1R B SR SRR AP TEN © 1999 SFAVES 24 5L EE R ~ 2014 £ CEDAW
ZEGH 31 SR A ERENZEGE 18 9t & — R R (CEDAW/C/GC/31/CRC/C/
GC/18) thEHILEL - sHEHEINELSERH (% - CEDAW Z S HII{E 1994 F£HYZE 21 57
— e R A S BB M IS AR PR A T 2RI RERIT T - (RIE AT P
RUEZR S BB L M EAMSEN: THE ) #IRER] - [Nt - CEDAW Z B & {# 1K
so Ve ERSREENERV G R E - AR ROV LSO Eam AV B, - (HER BRI R
TEFFREINVRERE - SRR E R EREEZIUHRIVESSR -

FHEZZ T » JEMAY A REEL R T 5 ZMERERERE & (Protocol to the African
Charter on Human and Peoples’ Rights on the Rights of Women in Africa > f&f# the Maputo
Protocol ) - FIIBREUEEE S bamAyEURS » W0 H SO EER U R IEARYREE » AREZ B
BPFESE AL o ZERES —JTHIES 5 REDR S BIEZ BTN R A ENE G - [
BEAESE 17 RFE T T BRSO EAREEAYRER] ,  (right to positive cultural context) > ZZ
MEAREA TR RS S BAREE > £ S 2 BULBURAYRE » BORES B ERZ R
HUE &5 2 M A RS B 2 B EIER - HIL » A E S A SRRV E S -
{BEELASBUE RWIP AU T2 EER - [Re#H L CEDAW gl &8 R L& E
AIBSE - B )R 2R tLlRS - — i ERBFR S BB PRI - 5507 E S E
RGSUEAEE > FRFEL S EEUEATHRER ™ « Hil—is - BRI TR EIRE TS
{bEEE, - S5l T AT ERIES ) - T IRAEEENES, - BEE 728
SRR R B R SAC AR EA - B R —01  ROAEBEAE A ERBIIL AR FTad € /Y
SAENEEAR » HE RSN T

UV > MEABNIRMEEmE 28 g P LG | EANR
et > N EEBHEGEHETIN VECUE (RERBEFER) S - £2HE -
FELE > AT DA AT E IR » MERCSCE TRE/SHEHH (IR FESTUE
ARt A 2% e R R IREE S o) M B i mRE - U B ER R Al
PINGCAFHIEE - Bl > SSRGS HA AT AT T Mg - BHERXZ
5ALE Tayal HY{EHLHEHE GaGa PEIRENRER > A A HARFEGERLERE - HHE

P OBke k- G ERRMEIACHK A PERF FARAL 0 SB35 0 32 0 B 135-160 (2013 4F)
TR MHRE S ARk RRANMA AR EEETE L ARG E TSR AR
HAIFHR > 4149 0 & 81-88 (2015 )
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SEREERTE R R F A AR R ISP L A RE o T g IR (EEE
JEE S _F LA R S A R AL > 2 S R RV B S BUSHE ERR A g Rk ™ s
KA 1951 FAYEIHNZE A A (The Indian Act) {F 1985 FAE 42 Fith A HiF & (marry
outrule) - " EFEEHE T EEEHFEA, (double mother rule) - —(EH A E R By
FUERAIA » 205/ HAISCRERAE 1951 SEaZ kimun 2 124505 - HHRHRA L A
BERESHMESRERS S - BV / w2 kg EAFEERE S 7 - %4
BRI HI 4411 Santa Clara Pueblo v. Martinez (436 U.S. 49, 1978) —ZE iz FH 7% EH A HER:
JR(FE R MEEIEER R B B B 2 T LR B B R - (HEF e AR E Lt
GFREREAEEM AR TE " - AREEERNVAE » BE SR BILGEERPRR L
PERIPE R AR S o BB E ST BB S > bR T oRaAETE LMy S B ~ I B
g ELAEMRSFEN R R 2 S > RS ERIR IL AR LR ER TG
HEE R IEREEAS A ABHENEE TR "B, - RN 20
BfRE T 2 NG > FRSB VBB IR PR BRI E IR R RS S RS

2 Qalang Smangus AN #9696, A4 A] ~ L3 s AL AR~ FEAS C WAIE o AAX AR

AR o B0 AR A8 S0k ? Smangus #R7% ERLMER ML KT R FEX
PARSZEZAEHRL > B 131-132 c AFHEZR X P FL AR - FFATHEBHER - KB
RTF o LRFRENE—ERAL H X RAREIRTPEITTHR R 20
REBEIEEAANIRE] > AT &8 Lo sk o 8 « SRIEAE 2012 S8 > 2 AR - fF
F B % BB R o

P g 1980 F2 AT 0 Ll g 4t R B AN A KR T PR ECEE o 1980 4 T &M L g AR e AR
By B3R el T f19F Tbpe ) B35 BP K TR, o 28 T e
RIERIBE > GRILREAIE T e ) &EmEK T, &5 o 1991 S5k R R IR -

" ZRRGEEEFFR > 2mE RRK S kR Canada (AG) v Lavell, [1974] S.C.R. 1349 —
EREFRELE  FERFFRA o 256 B AKE L 5 € A5 Sandra Lovelace v. Canada,
Communication No. 24/1977: Canada 30/07/81, UN Doc. CCPR/C/13/D/24/1977 32 5€ » %% AR
EIERNRILBUSHEA N o

P 1985 m g kA A b BF AR BEESZFE (R Bill C31) BREHERaEE
FRHBAE IR o 4247 %G B A 1985 FA5 75 AT o M 3] 3 B > Sharon Mclvor B 4 4 F
FEBRAFRAE R F 5 £ B354 (British Columbia) 32#42 3528 » £ Mclvor v. Canada (Registrar
of Indian and Northern Affairs), [2009] B.C.J. No. 669 — £ 13532 14 » EFEL A & E -

R R EBH RS AR B AT A — — AR R A RS o e a M A e £ 4 - Julia
Martinez ¥ JF L3R % 69 B A A T WwAE N3 0 ARIZIR % G600 F R B RHE LT AR R
& BB % 6y Ak B o Martinez £ R AE Rk EIRALTF A TR0 N IZEHARBEHHE R E
R BB IR AT B RSGHERALCEAAERERE REETALI LM TR THE -

"7 444} Santa Clara Pueblo v. Martinez — % > Catharine A. MacKinnon 1% 3% % » £ A3 TR %
WA MR ALEY R T RH B AE R AT R SRR RLARE  HBR
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[R5 (e AT AGERS: T BRSO ARG HIRERT] ) [N R e E S A LR F RS Y B
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h - #&5m
BRI FEBEOUEB NA R BRI R AR RIFSS T > B RS
R AESPE R A RHERARK  MIECEFENIRE o BE B Ay B AREA

& > RESAE R MR R 2RI 28 | > s (TR A i 2 SUER AT T HA A
Y RTRENE - il PR TR DA A AR IR G BT B - ASCLAME R BB B
FoB > BRI AN BRI T AR R P B e J5 | AR A &R R BRPTIESK PRV E TR
HETTEHAI R B ps EH#E » AEBARAY P -

TR AT AR EHE R B F 4 ? RER M EGAREGHLE - A R ELTET
HEHTUHRELBREGAHR > MALALKRE R A T > SRR FF T4
2 Ty Aey#9 |, (white idea) - Catharine A. MacKinnon, Whose Culture? A Case Note on
Martinez v Santa Clara, in Feminism Unmodified 63, 63-69(1987).
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