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When Is Sacrifice Too Much? On Regulatory Takings

Abstract

Current regulatory takings theories in Taiwan lack concrete standard to
distinguish regulations and regulatory takings, in addition to failing to advance
any operable method to compute the amount of compensation. This article
expands the de minimis standard raised in Constitutional Court Interpretation No.
564 and combines this standard with the takings theory by Richard Epstein.
Accordingly, this article argues that the compensation standard used in the
Taiwan Civil Code should be used by analogue to decide whether property right
holders limited by regulation are entitled to claim compensation from the state.
Using hedonic regression models and the big data on real estate transactions
available since August 2012, this article lays out a concrete way to compute the
market value of the real properties in question before and after a regulation.
When the Taiwan Civil Code is unable to provide compensation guide in a certain
regulatory regime, the difference in computed market value can be used to
decide whether the limitation of property rights is de minimis—if not, the value

gap should be compensated.

In practice, the administrative courts in Taiwan have refused to recognize
the Constitution or constitutional interpretations by the Constitutional Court as
causes of action. This article contends that they are valid causes of actions and
the administrative courts should review the substantive claims by the property
right holders and revoke regulatory takings decisions when the constraining
regulation does not come with sufficient compensation. Recently, after years of
setbacks, property right holders turn to unjust enrichment in public law as the

cause of action. This article closes with a critical review of the related case law.

Keywords

Pedestrian arcade, reserved land for public facilities, civil code,
hedonic regression model, Property rights, implicit in-kind compensation,

de minimis, unjust enrichment in public law
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